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The Right of the People to be Secure: 
Whither After Gates? 


Major Wayne T. Crowder, USMC* 


This article examines the law of search and seizure as developed 
by the U.S. Supreme Court. It highlights a recent trend in the deci- 
sions of the Court toward replacing technical rules with standards 
of “T abl. ,” noting how Illinois v. Gates, U.S. 
, 103 S.Ct. 2317 (1983), fits in the development scheme. It 
recommends that in light of this trend, no “good faith exception” 
to the exclusionary rule is needed or desirable. 











I. INTRODUCTION. 


It would be very easy to conclude that the last thing needed for the 
legal literature is another review of the law of search and seizure. A nodding 
familiarity with the “bright line” rules is already a part of the intellectual 
baggage of all literate lawyers—regardless of the nature of their practice. 
For those whose work involves either the pedantic or the practical minutia 
of the law of search and seizure, the volumes already written are surely 
“weighty” enough authority. Yet such a review of the jurisprudential forest 
that is the fourth amendment’ (vice the “rules”’ that might be said to con- 
stitute its trees) seems required when something portends a change of season 
for that forest. 

The rules of search and seizure are exceedingly complex. So, too, are 
the policy interests that surround, and hopefully are incorporated in, those 
rules. Consider the following example: A police officer at an airport is con- 
fronted with a piece of luggage belonging to a person fitting the drug courier 
profile. Does the officer seize it? He looks to the lawyers for guidance and, 
to reduce their advice to oversimplifications, learns the following: “A” says 
the officer may seize the luggage, because the fourth amendment only 
requires reasonableness; ““B” says he may not, because the fourth amend- 
ment requires a warrant, except in specifically enumerated exceptions, none 
of which applies to the present situation; ““C”’ says he generally agrees with 
““B” but would extend the Terry’ rationale to inanimate objects and thereby 





*Major Crowder is currently serving on the Legal Service Support Section, Third FSSG, 
Okinawa, Japan. He received a J.D. degree from the University of Virginia in 1976. 
1. U.S. Const. amend. IV. 
2. Terry v. Ohio, 392 U.S. 1 (1968). In Terry the Court created a “stop and frisk” excep- 
_ tion to the requirement for a warrant, finding that when police reasonably believe an 
individual to be armed and dangerous, they may stop that person and conduct a limited 
search for weapons. 1 
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fit the seizure within one of the enumerated exceptions—oh yes, that means 
the officer may seize the luggage. Thoroughly confused, but with the vote 
two-to-one, the officer searches the luggage and indeed finds drugs. At this 
point, the public may be said to be “happy,” because the officer was sensi- 
tive to privacy rights, consulted legal experts, and thereafter acted pru- 
dently. Further, the public interest has been served by the removal of the 
drugs from the avenues of commerce. The issue faced by the trial court 
is clearly not whether the defendant possessed the drugs, nor is it whether 
the police officer tried to do the “right” thing (and thus need not be deterred 
from repeating his “improper” conduct). It is whether the evidence is 
admissible even though the officer’s conduct may not have comported with 
technical rules. The policy interests seem to support admissibility, but the 
technical rules the Supreme Court has created have made it exceedingly 
difficult for the police to determine how to ensure admissibility on-the-spot.* 

It is the thesis of this article that the Supreme Court has recently 
embarked on a journey to simplify the complex rules of search and seizure 
by reading “reasonableness” as the paramount concern of the fourth 
amendment. Having done so, the Court need not and ought not tamper 
with the exclusionary rule. To explore that thesis, this article examines 
the history and traditions of the law of search and seizure and points out 
some current trends as they broaden the-“‘established” law. Then, mark- 
ing the Court’s present position by examining its most recent “landmark” 
opinion, this article concludes by asserting that the current trend of Supreme 
Court decisions on search and seizure not only obviates the need for a “good 
faith exception” to the exclusionary rule, but renders such exception 
ill-advised. 
II. WHAT IS THE FOURTH AMENDMENT? 

The fourth amendment to the Constitution of the United States provides: 


The right of the people to be secure in their persons, houses, papers 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 


By these words the Framers intended to control general warrants and writs 
of assistance which had plagued them during the colonial experience.* There 





3. In United States v. Place, ___ U.S. __, 103 S.Ct. 2637 (1983), the Court held that 
temporarily detaining personal luggage for exposure to a trained narcotics dog on the 
basis of reasonable suspicion that the luggage contained narcotics did not violate the 
fourth amendment. 

4. N. Lasson, THE HisTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT TO THE 
UNITED STATES CONSTITUTION 51-105 (1937). 
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was no organized police force until well into the nineteenth century, so 
the Framers can hardly be faulted for not specifically addressing the modern 
problems of police practices employed in gathering evidence of criminal 
wrongdoing. Notwithstanding their original aim, however, the Framers 
gave us language which is applicable today, and to that specific language 
we turn first. 

The amendment instructs that the right (to be secure) is of the “people,” 
not merely a homeowner (as in the third amendment’), an individual (as 
in the fifth amendment’), or an accused (as in the sixth amendment’). As 
noted by Professor Amsterdam, this should lead courts to focus on prob- 
lems of how to regulate or control the conduct of government officials so 
that fourth amendment violations do not occur, rather than on fashioning 
remedies for those individuals who have suffered a personal fourth amend- 
ment wrong.” The courts have traditionally been unable or unwilling to 
separate and distinguish those two distinct interests, however, interweaving 
the societal aspects of the amendment and its individual impact.’° In light 
of the recent “‘standing”’ decisions and the trend away from complex rules 
discussed infra, the Supreme Court may now be recalling that the right 
is of the “people,”"’ balancing the individual concerns involved on a scale 
of comparative “reasonableness.” 

Second, the amendment assures the security of our “persons, houses, 
papers, and effects.” This security appears to be without gradation of pro- 
tection (i.e., according to what is to be searched or seized), an appearance 





. See R. FospDICK, AMERICAN POLICE SYSTEMS 61-62 (1920). 

. U.S. Const. amend. III 

. U.S. Const. amend. V. 

. U.S. Const. amend. VI. 

See Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 335, 367 

(1974). 

10. This individual impact has traditionally been discussed under the rubric of “standing.” 
In Rakas v. United States, 439 U.S. 128 (1978), the Supreme Court disapproved that 
word, concluding that such appellation confused the real inquiry for a court which was 
whether that individual’s substantive fourth amendment rights were at issue who was 
seeking to litigate the propriety of police conduct. Nonetheless, old saws are difficult 
to discard even if their teeth are no longer as sharp; thus, I continue to use the word 
“standing.” I consider myself to be in good company. See, e.g., the word used by Justice 
Rehnquist, the author of Rakas, in his subsequent opinions in United States v. Salvucci, 
448 U.S. 83, 85-97 (1980); United States v. Payner, 447 U.S. 727, 737-38, 748 (1980); 
Arkansas v. Sanders, 442 U.S. 753, 761 n.8 (1979). 

11. Of course, the conclusion of this article implies that toc much “progress” in this direc- 

tion may render the right nugatory. As noted infra, the “standing” decisions have already 

significantly narrowed the class of persons who may pursue remedies for complained 
of fourth amendment “‘violations.” Focusing on drafting intelligible guidelines for police 
may be said to be focusing on regulating police conduct, but may also be seen as even- 
tuating in no guidelines as rules are replaced with ad hoc judgments. Thus too much 
“progress” could render the amendment no one’s shield. 


Cen aAm 
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seemingly further justified by the final six words of the amendment."* A 
casual familiarity with the law applicable in this area, however, reminds 
one that the interests sought to be protected by the rules for seizure of a 
person (arrest in the home,’* stop-and-frisk,'* custody for interrogation,'*) 
are distinct from the interests involved in the seizure of mere objects (legal 
papers, '* luggage,'’ a small pipe in plain view’*). Any distinction becomes 
obscured, however, by decisions fashioning identical standards for seizures 
of either persons or property.'® Again, the reasonableness trend discussed 
infra shows the Court to be moving in the direction justified by the text 
of the amendment. 

The amendment goes on to instruct that it protects against “unreasonable 
searches and seizures.’’ There are some who believe this language was 
advertent.”° Others believe that “even if the amendment had emerged in 
Madison’s original form,”’ aimed exclusively at general warrants, the courts 
still would have interpreted the amendment to prohibit indiscriminate, arbi- 
trary, and unjustified warrantless searches as well” by reading a 
reasonableness requirement into the amendment. Given the language as 
written, however, common problems arise in determining what searches 
are “reasonable.’** Notwithstanding those remaining questions of what 
is “reasonable,” the Supreme Court’s current trend of reading that so-called 
reasonableness clause into the fourth amendment as at least an equal part- 
ner with the warrant clause and fleshing “reasonableness” out by more 
determined judicial explication is key to this thesis. 

The amendment continues by instructing that “no Warrant shall issue 
but upon probable cause. . . .” This juxtaposition of clauses leaves unan- 
swered whether the amendment prohibits unreasonable searches or only 





12. That is, “. . . persons or things to be seized.” Again, however, as the intent of the Framers 
was to overcome the breadth of the general warrants, the purpose of the “particularity 
requirement” may have been merely to guarantee that warrants would be limited in scope. 

13. See, e.g., Payton v. New York, 445 U.S. 573 (1980). 

14. See, e.g., Terry v. Ohio, 392 U.S. 1 (1968). 

15. See, e.g., Brown v. Illinois, 422 U.S. 590 (1975). 

16. See, e.g., Anderson v. Maryland, 427 U.S. 463 (1976). 

17. See, e.g., United States v. Place, 103 S. Ct. 2637 (1983). 

18. See, e.g., Washington v. Chrisman, 455 U.S. 1 (1982). 

19. Compare Terry v. Ohio, 392 U.S. 1 (1968) (seizure of the person based on reasonable 
suspicion) with United States v. Place, 103 S. Ct. 2637 (1983) (seizure of luggage based 
on reasonable suspicion). The comparison continues in the consent and probable 
cause/warrant areas. 

20. Amsterdam, supra note 9, at 468 n.465. 

21. N. LASSON, supra note 4, at 100 n.77 (citation in original). 

22. Kamisar, Does (Did) (Should) the Exclusionary Rule Rest on a “Principled Basis” Rather 
than an “Empirical Proposition”?, 16 CREIGHTON L. REV. 565,574 (19383). 

23. See, e.g., Harris v. United States, 331 U.S. 145, 195 (1947) (Jackson, J., dissenting). 
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warrantless ones. Because the term “unreasonable”’ is used first, as dis- 
cussed above, it might readily be thought that the reasonableness clause 
predominates, notwithstanding historical and definitional problems. This 
would require all searches to meet the reasonableness test, with the war- 
rant clause only coming into play when the government seeks a warrant.** 
Quite the contrary has been true. Although arguably standing the amend- 
ment “on its head,”** the Supreme Court has held in the past that if the 
police making the search do not first secure a warrant from a neutral magis- 
trate,” a search is per se unreasonable, subject to some specific exceptions.”’ 
Thus the warrant clause has traditionally been held predominant. At the 
same time, however, the Court has held that a search or seizure pursuant 
to a warrant, but without probable cause, violates the prohibition in the 
first clause.** Thus the reasonableness test also has been held to control 
in some cases. That such confusion and lack of definition should continue 
after two centuries of opportunity for resolution may be explained, in part, 
by three facts:*° first, the right to appeal to the Supreme Court was not 
granted until 1891°° and the general federal criminal jurisdiction was 
similarly slow to expand;* second, the fourth amendment was not held 
applicable to the states until 1949,** and the exclusionary rule was not im- 
posed upon them until 1961;** and finally, habeas corpus review of state 





24. The warrant requirement versus reasonableness is discussed infra in the text accompa- 
nying notes 94-103. 

25. T. TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETATION, 23-24 (1969). 

26. Katz v. United States, 389 U.S. 347, 357 (1967). 

27. Some of these exceptions are discussed infra in text accompanying notes 164-74. In 
general, however, the exceptions may be represented by the following: United States 
v. Matlock, 415 U.S. 164 (1974) and Schneckloth v. Bustamonte, 412 U.S. 218 (1973) 
(searches with consent); Coolidge v. New Hampshire, 403 U.S. 443 (1971) (plain view); 
Terry v. Ohio, 392 U.S. 1 (1968) (stop and frisk); Warden v. Hayden, 387 U.S. 294 
(1967) (hot pursuit) and Schmerber v. California, 384 U.S. 757 (1966) (evanescent 
evidence); New York v. Belton, 453 U.S. 454 (1981) and Weeks v. United States, 232 
U.S. 383 (1914) (search incident to arrest); United States v. Ross, 456 U.S. 798 (1982), 
Carroll v. United States, 267 U.S. 132 (1925) (automobile exception); United States 
v. Biswell, 406 U.S. 311 (1972), and Camara v. Municipal Court, 387 U.S. 523 (1967) 
(administrative inspections); United States v. Ramsay, 431 U.S. 606 (1977) (border 
searches) and United States v. Martinz-Fuerte, 428 U.S. 543 (1976). 

28. See, e.g., Draper v. United States, 358 U.S. 307 (1959) (applying the probable cause 
standard to a warrantless search situation). 

29. See Ball, Good Faith and the Fourth Amendment: The “Reasonable” Exception to 
the Exclusionary Rule, 69 J. Crim L. & C. 635, 637 (1978). 

30. See Act of March 3, 1981, 26 Stat. 827. 

31. See N. LASSON supra note 4, at 106. See also Schwartz, Federal Criminal Jurisdiction 
and Prosecutors’ Discretion, 13 L. & CONTEMP. PROB. 64, 65-67 (1948). 

32. Wolf v. Colorado, 338 U.S. 25 (1949). 

33. Mapp v. Ohio, 367 U.S. 643 (1961). 
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convictions was not available until 1963.** In a sense, therefore, it has only 
been the Warren Court and the Burger Court which have had an “active” 
opportunity to grapple with these concepts of which clause predominates. 
As discussed below, the current resolution of the tension between these 
clauses is in favor of the reasonableness test. 

An examination of the text of the amendment would not be complete 
unless I further noted what it does not provide. Like most other provi- 
sions of the Bill of Rights, the fourth amendment is not self-executing: 
it establishes the right without creating an enforcement mechanism. 
Nowhere does the fourth amendment prescribe what consequences must 
follow from a search or seizure that is either unreasonable or conducted 
in violation of the warrant requirement.* [As an aside, it may be noted 
that the absence of an enforcement mechanism supports the conclusion 
that this is the “people’s” right to be protected by workable rules to govern 
police behavior in the first instance, not by rules to absolve erroneous police 
behavior by admitting evidence later at trial.] Further, the text does not 
prescribe when the right can be violated (i.e., civil versus criminal con- 
text) or who can violate the right (i.e., government agents versus private 
parties). Thus the contours of the right needed initial judicial explanation 
in their most basic aspects.*’ Still, this is entirely consistent with the aim 
of the rule: to ensure the security of the people. 

History demonstrates that the fourth amendment grew out of the fear 
of arbitrary searches such as those conducted pursuant to general warrants 
and writs of assistance so prevalent at the time of its adoption.** Some say 
that the purpose of the warrant clause is to foreclose arbitrary searches 
by establishing a procedural mechanism for protecting individual privacy.*° 





34. Fay v. Noia, 372 U.S. 391 (1963). Such review has since been limited by such cases 
as Engle v. Isaac, 456 U.S. 107 (1982); Rose v. Lundy, 455 U.S. 509 (1982); Stone 
v. Powell, 428 U.S. 465 (1976). 

35. An excellent discussion tracing the history of the doctrine of probable cause in Ball, 
supra note 29, at 636-39. 

36. See Kamisar, Is the Exclusionary Rule an “illogical” or ‘“Unnatural’’ Interpretation 
of the fourth Amendment?, 62 JUDICATURE 66, 74-75 (1981). 

37. See Mertens and Wasserstrom, The Good Faith Exception to the Exclusionary Rule: 
Deregulating the Police and Derailing the Law, 70 Gro. L.J. 365, 373-75 (1981). 

38. See text accompanying note 4, supra. 

39. See generally T. TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETATION. 23-46 
(1969), cited in Mertens and Wasserstrom, supra note 37, at 373 n.43. However, to 
say that the Constitution forbids search warrants to issue on less than probable cause, 
but permits the admission of evidence seized when probable cause was lacking, is effec- 
tively to protect “the right of the people to be secure” only procedurally through search 
warrants, but without the substantive protection of probable cause. See generally the 
entertaining speech given by Professor Wayne LaFave at the University of Pittsburgh 
Schooi of Law on November 9 and 10, 1981, reproduced as LaFave, The Fourth Amend- 
ment in an Imperfect World: On Drawing “Bright Lines” and “Good Faith,” 43 U. 
Pitt L. Rev. 307 (1982). 
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Yet it is clear from the face of the amendment that privacy is not abso- 
lutely protected, for the whole purpose of the clause is to give fair license 
to government aims to search and seize—to violate the privacy. The tension 
between the citizen’s right to privacy and the collective need to infringe 
on that privacy, reflected in the amendment, is likewise reflected in the 
tortuous law that the Supreme Court has developed to balance those con- 
flicting ends. What remains to be determined is whether the course the 
Court presently is following will best accomplish the end of rendering the 
law less tortuous while maintaining the balance between those ends. To 
understand the direction of the Court, however, requires a brief look at 
where it has been. 


III. HOW HAS THE SUPREME COURT TRADITIONALLY 
APPLIED THE FOURTH AMENDMENT? 


The Court has traditionally said that the Framers of the fourth amend- 
ment drafted the warrant clause to insert an impartial review of police 
conduct before it occurred, believing “that by thus controlling search 
warrants they had controlled searches.’ ““We know now that so many 
searches are made without warrants that even if judges and magistrates 
had both the time and the desire to exercise vigilance in all of the rela- 
tively few cases in which warrants are sought, they simply could not con- 
trol searches by controlling search warrants.”*' Even among those cases 
in which warrants are obtained, it is a very rare case in which prior to 
the search a full adversa:, hearing is held to determine the sufficiency of 
the probable cause and the warrant.** Thus regarding the typical search, 
the courts do not review police conduct unless something incriminating was 
found during a search and a prosecution eventuated—and sometimes not 
even then. 

Although the right to be secure is “‘of the people,’’** the “people” are 
not able to collectively raise fourth amendment issues. Indeed, when con- 
sidering an individual defendant’s ‘‘standing’’™ to raise fourth amendment 
issues, the Court has tended to treat fourth amendment rights as being 





40. Harris v. United States, 331 U.S. 145, 196 (1947) (Jackson, J., dissenting). 

41. Kamisar, supra note 22, at 578-79. 

42. But see O’Connor v. Johnson, 287 N.W. 2d 400 (Minn. 1979) (en banc), wherein Mr. 
O’Connor, an attorney in St. Paul, was able to quash a warrant authorizing a search 
of his office for “business records” of a client suspected of false official statements. The 
more typical case is Mapp v. Ohio, 367 U.S. 643 (1961), where police officers ignored 
Miss Mapp’s lawyer (even refused to let him see her or to enter her house) while they 
searched the Mapp house for gambling paraphernalia. 

. See text accompanying notes 6-11 supra. 

. See note 10, supra. 
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held only by individuals and not by society at large.** Thus to litigate the 
effect of the fourth amendment in regard to certain police conduct, there 
must be a case involving some person interest. In addition to the “per- 
sonal interest” issue, the individualized nature of the rights guaranteed 
by the fourth amendment is shown by the Court’s consideration of a per- 
son’s “privacy interest.” The “privacy interest”’ may be understood as the 
public exposure doctrine. That is, no fourth amendment interest will be 
found in what is held out to the public. 

Together these two interests have traditionally consitituted the threshold 
to the applicability of the fourth amendment. Although unstated in the 
amendment itself,** the same determination of when a fourth amendment 
right attaches further requires that the search or seizure be the product 
of government conduct. 

Finally having determined that there is an individual right which has 
been intruded upon by government conduct, the Court traditionally would 
have us examine whether the technical rules governing search and seizure 
have been followed. This three-step traditional analysis (personal, protected 
interest plus government conduct in bounds of technical rules) serves as 
the framework for this portion of the article. 


A. Is There a Right? 
1. The Standing Issue. 


In Jones v. United States,*' the first case in which the Court expanded 
the law of standing beyond the limits of the law of property (possessory 
interests, trespass, and the like), the Court took a broad approach. Jones 
had been staying in a friend’s apartment, with the friend’s permission, when 
the apartment was searched—without probable cause—and narcotics were 
seized. The district judge held that Jones had no standing to challenge the 
introduction of the illegally seized drugs, and Jones was convicted of posses- 
sion of narcotics. On appeal, the Supreme Court said that, generally, to 
qualify as a person aggrieved by an unlawful search and seizure: 


[O]ne must have been a victim of a search or seizure, [or have been] 
one against whom the search was directed, as distinguished from one 
who claims prejudice only through the use of evidence gathered as a 
consequence of a search or seizure directed at someone else. [The Rule 
of Criminal Procedure under which the suppression motion was made] 





45. The anomaly of this, of course, emerges when contrasted with the Court’s view of the 
exclusionary rule. That “remedy” is invoked for the benefit of society’s interest in deterring 
government behavior which violates the fourth amendment. 

46. See text accompanying notes 36-37, supra. 

47. 362 U.S. 257 (1960). 
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applies the general principle that a party will not be heard to claim 
a constitutional protection unless he “belongs to the class for whose 
sake the constitutional protection is given.’** 


The Court then held that Jones had standing on either of two bases. 
Fashioning the automatic standing rule, the Court first held that Jones, 
charged with a possessory crime, was automatically permitted to challenge 
the seizure upon which the charge was based.** Second, independent of 
the automatic standing based on the illegal possession charge, the Court 
held that standing would be extended to anyone “legitimately on the 
premises when a search occurs. . .[if] its fruits are proposed to be used 
against him.”’*° 

While appealing as a matter of logic, the automatic standing rule and 
quasi “target theory” announced in Jones did not seem to flow from the 
fourth amendment as a generally-applicable rule of decision for standing 
questions. In Mancusi v. DeForte,*' a more adequate test was proffered. 
DeForte was seeking a writ of habeas corpus following his New York con- 
viction on charges of conspiracy, coercion, and extortion. DeForte was 
a Teamsters Union official convicted on the basis of evidence (papers) seized 
from the union office in which he and several other union employees 
worked. The Supreme Court upheld DeForte’s standing to challenge the 
search and seizure, holding that although the papers belonged to the union, 
DeForte could invoke the fourth amendment by reason of his use of the 
office. 


[C]apacity to claim the protection of the amendment depends not upon 
a property right in the place but upon whether the area was one in 
which there was a reasonable expectation of freedom from governmen- 
tal intrusion.* (Emphasis supplied.) 


Since DeForte could reasonably have expected that only the co-workers 
with whom he shared the office would enter it and view the records kept 
there, the Court said he had standing to object to the government’s search 
and seizure. This, recognition that expectations of privacy might be 
relative—applicable to some intrusions but not all—was at this point essenti- 
ally limited to the determination of standing as a threshold matter. Nonethe- 
less, it is important to recognize that as the law was developing, the Court 





48. Id. at 263-64. 

49. In Brown v. United states, 411 U.S. 223 (1973), the Court made it clear that automatic 
standing was not applicable to nonpossessory crimes. Automatic standing was abolish- 
ed in United States v. Salvucci, 448 U.S. 83 (1980). 

50. Jones, 362 U.S. at 267. 

51. 392 U.S. 364 (1968). 

52. Mancusi, 392 U.S. at 365. 

53. Id. at 368. 
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moved the demarcation of standing along a continuum from objective prop- 
erty rights to the individual expectations of the person searched, as con- 
strained by the reasonableness of those expectations from a societal (objec- 
tive) viewpoint. 

Finally, in Marshall v. Barlow’s, Inc.,* the warrantless inspection of 
business premises by agents of the Occupational Safety and Health Ad- 
ministration (OSHA) was held unconstitutional. The Court found the 
businessman retained his expectation of privacy vis-a-vis the government, 
even though there was no such expectation as to others (e.g., his employees). 
Recalling DeForte and its sliding scale of relative privacy interests, the 
Court again applied its traditional analysis of standing as a separate, 
threshold matter. 


2. The Public Exposure Doctrine. 


As introduced above,* the fourth amendment may not be applicable 
to a particular search or seizure because the thing searched or seized is 
“held out”’ or exposed to the public and thus not imbued with a privacy 
interest. The Supreme Court explicitly recognized this public exposure doc- 
trine in Katz v. United States.** To understand the significance of that 
case, however, requires some stage-setting. 

Since the founding of our government, we have always recognized a zone 
of protection against invasion, whether by private or government invader. 
These criminally and constitutionally protected areas were originally con- 
stituted of our zone of habitation—the curtilage or family living areas.” 


This dwelling area was readily discernible when the kitchen, the laun- 
dry, the springhouse, the woodshed and most particularly the 
“outhouse”’ were not within the four walls of the mansion house. A 
man of the 19th century, after having had too much hard cider, had 
the same right to resent being surprised at 3 a.m. as he walked down 
the garden path to the privy as a man of the 20th century, after hav- 
ing had too many banana daiquiris, has a right to resent being sur- 
prised by an intruder at 3 a.m. as he walks down the hall to the 
bathroom. The expectation of privacy is a constant; only the location 
of the facility has changed. Along the hallway or the garden path, the 
resentment will be keen whether the intruder is Freddie the Footpad 
or Special Agent O’Hara. The zone of inviolate privacy is unchanging 
whether the criminal law is protecting us from the private violator or 
the constitutional law is protecting us from the public violator.™ 
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In Katz, however, the Court instructed that “the correct solution of Fourth 
Amendment problems is not necessarily promoted by incantation of the 
phrase ‘constitutionally protected area”’™ for “the Fourth Amendment pro- 
tects people, not places.” 

Katz involved the warrantless interception of telephone calls. FBI agents 
had attached listening devices to the outside of a telephone booth to obtain 
evidence against Katz. Once Katz closed the door of that telephone booth, 
under existing law he was arguably in a “constitutionally protected area.” 
But inasmuch as there was no physical intrusion into that area,* the Court 
had to deal with a new mode of intrusion.® It did so by creating® the public 
exposure doctrine, rejecting the government’s contention that because 
Katz’s words were spoken in a public phone booth, they were held out 
to the public. In formulating the rule of decision, the Court said: 


What a person knowingly exposes to the public, even in his own home 
or office, is not a subject of Fourth Amendment protection. . . . But 
what he seeks to preserve as private, even in an area accessible to the 
public, may be constitutionally protected.“ 


Thus the Court had us look to what the person searched intended to 
preserve as private—his expectation of privacy—to determine if the fourth 
amendment was involved. Of course, time revealed that it was not a purely 
subjective expectation that was to be protected. Further, if a person does 
not intend to preserve something as private, the individualized nature of 
the right meant that the Court would go no further. But it was expecta- 
tions as a threshold matter again that determined fourth amendment 
applicability. 
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61. Unlike Silverman v. United States, 365 U.S. 565 (1961), wherein the actual, physical 
intrusion of a spike mike into the area was dispositive, in Katz there was no arguable 
“trespass” into the area before or during the time it was constituted as Katz’s zone of 
privacy. 

62. Similar problems have been met as the Court decided e.g., United states v. New York 
Telephone Co., 434 U.S. 159 (1977) (pen registers), and United States v. White, 401 
U.S. 745 (1971) (informant wired with secret transmitter). 

63. Lewis v. United States, 385 U.S. 206 (1966), involved a defendant who had invited 
an undercover federal narcotics agent to his home specifically for the purpose of selling 
him drugs. Lewis argued at his trial that the drugs should be supp d because his 
home was a constitutionally protected area and the agent had only gained admission 
by ruse and disguise. On appeal the Supreme Court said Lewis had converted his home 
into a commercial center (id. at 211) and thus had held out the marijuana to the public. 
Lewis could thus be said to be the first public exposure doctrine case. Inasmuch as Lewis 
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to be unnecessary dicta in that case. Thus, I prefer to call Katz the first public exposure 
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64. Katz, 389 U.S. at 351-52. 
1] 








SUMMER 1984 Right of the People 


In United States v. Dionisio, the Supreme Court had to decide if the 
sound of a person’s voice was something he “held out” to the public. 
Dionisio, subpoenaed to give a voice exemplar to a grand jury, asserted 
that the government could not compel him to “disclose” the sound of his 
voice without violating his right to privacy. The Court disagreed and said: 


The physical characteristics of a person’s voice, its tone and manner. . . 
are constantly exposed to the public....No person can have a 
reasonable expectation that others will not know the sound of his voice, 
any more than he can reasonably expect that his face will be a mystery 
to the world. 


On the same day, the Court reached a similar result with respect to hand- 
writing exemplars.” In that case, as in Dionisio, the Court was careful 
to note that it was not any particular contents of speech or writing that 
was involved, but merely their objective characteristics. 

In Cardwell v. Lewis, government investigators suspected the defen- 
dant’s car to have been used in a murder and so, without obtaining a war- 
rant, they examined the car’s tires and took paint scrapings from its ex- 
terior. The Supreme Court concluded that there was no invasion of privacy 
because “one has a lesser expectation of privacy in a vehicle. . . .A car has 
little capacity for escaping public scrutiny.” The public exposure of the 
car’s exterior thus eliminated its protection.”° 

The Katz rationale is also helpful in making certain other doctrines more 
understandable. Hester v. United States,"' for example, developed the 
“open fields” doctrine to distinguish such from constitutionally protected 
areas as houses. Since there is no expectation of privacy in an open field, 
there is no fourth amendment protection. In Air Pollution Variance Board 
v. Western Alfalfa, an inspector from the state of Colorado took 
measurements of the pollutants in the smoke being emitted from the 
Western Alfalfa chimneys. He did so while on Western Alfalfa property 
without permission, but at a considerable distance from the plant. The 
Supreme Court upheld this “inspection” on the ground that Western Alfalfa 
had no reasonable expectation of privacy in the smoke it was emitting.” 
By the fact that Western Alfalfa Corporation chose to litigate the case before 
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the Supreme Court, it is clear the Corporation believed it did have some 
protectable privacy interests. The Court, however, found any such expec- 
tations “unreasonable.” 

There are also some businesses which, by their very nature, must hold 
themselves out for public inspection as a condition precedent to being per- 
mitted to do business. In United States v. Biswell,”* a warrantless search 
of a locked storeroom during business hours pursuant to the Gun Control 
Act of 196875 was upheld. The Court analyzed the urgent federal interest, 
and the limited possibility of abuse and threat to privacy, and concluded 
that the statutory scheme of “inspection” was permissible.”° Similarly, war- 
rantless inspections of businesses dealing with liquor were approved in Col- 
onnade Catering Corp. v. United States.” This is not to say that all 
businesses subject to some statutory regulation immediately forfeit all expec- 
tations of privacy.”* The Court has traditionally found, however, that some 
overriding public concerns necessitate domination of the individual privacy 
expectations so that there is, in effect, no fourth amendment right. 


3. How Does a Violation of the “Zone” Occur? 


Professor Amsterdam has noted that the Bill of Rights is a profoundly 
anti-government document that must often be seen by those concerned with 
crime control as thwarting necessary means to legitimate objectives.”” Given 
the history of the amendment discussed above, it is easy to see that the 
Framers probably intended that it be so.*° The language of the amend- 
ment is broad enough to encompass searches by all persons. However, inas- 
much as the purpose of the Bill of Rights was to place those rights beyond 
the power of any branch of government to subvert,*' one might more readily 
conclude that only the government was in a position to violate those rights. 

In Burdeau v. McDowell, when faced with the question whether a private 
citizen acting in his personal capacity can violate the fourth amendment, 
the Supreme Court concluded that he could not.” In that case, certain 
private individuals were hired by McDowell’s former employer to search 
McDowell’s office and seize certain papers. They did so by blowing open 
the office safe and forcing open a desk. Subsequently, they turned the 
papers over to Burdeau, a Special Assistant to the U.S. Attorney General. 
In refusing McDowell’s request for a court order to return the papers, the 
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Supreme Court noted that as the victim of the thefts, McDowell had a 
private right of action against the thieves. However, “[t]he papers having 
come into the possession of the Government without a violation of peti- 
tioner’s rights by governmental authority, we see no reason why the fact 
that individuals, unconnected with the Government, may have wrongfully 
taken them, should prevent them from being held for use in prosecuting 
an offense where the documents are of an incriminating character.”** As 
recently as 1971, in Coolidge v. New Hampshire, the Court reiterated 
the vitality of Burdeau. 

In Elkins v. United States,** the Court held that evidence improperly 
obtained by state officials and then turned over to federal officials could 
not be used in a federal prosecution. As was illustrated in McDowell, a 
private individual could deliver admissible evidence to the federal prose- 
cutors on a “silver platter.”’ The distinguishing factor between McDowell 
and Elkins, of course, is the governmental involvement in the violation 
of the fourth amendment rights of the accused. Elkins is said to have 
abolished the state-federal “silver platter” on the basis that all “officials” 
are covered by the fourth amendment.* Of some difficulty is the question 
whether a person is acting as an “official.” If a person is privately employed, 
his conduct will likely not be considered governmental conduct, no matter 
how much like governmental conduct it is.*’ If a person is a government 
employee, his conduct will usualiy be deemed governmental conduct accord- 
ing to the law of agency, and any evidence he acquires illegally will be 
inadmissible.” Finally, if a private citizen is acting upon the order, instruc- 
tion or request of a government officer, or if they are acting jointly, evidence 
illegally obtained will be suppressed.** This area of ““who”’ is constrained 
by the amendment, has largely been unchanged by recent developments. 
It is mentioned here merely for completeness. 
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The remaining issue of ““What conduct is contemplated by the amend- 
ment?” is answered by the obvious: a search or a seizure. In Weeks v. 
United States,” the Court said that “a search ordinarily implies a quest 
by an officer of the law.”*' In Wyman v. James,” a majority of the Court 
concluded that a home visit by a social worker to a family receiving Aid 
to Families with Dependent Children (AFDC) was not a search, although 
there was admittedly an investigative purpose (quest) to her visit. Simi- 
larly, in Hoffa v. United States,** the Court held that there was no search 
in recording a conversation between Mr. Hoffa and an undercover govern- 
ment agent, where both Hoffa and the agent were willing participants in 
the conversation, although the agent obviously was on a “quest” for incrimi- 
nating information. The foregoing makes it clear that while the traditional 
view of the Court was that “searches and seizures” were obviously what 
was contemplated by the fourth amendment, what is a search is not so 
obvious under the “traditional” law. 


B. Is the Search Lawful? 


As was discussed above,” the wording of the fourth amendment does 
not disclose whether the Framers considered a warrant to be essential in 
protecting against unreasonable searches, or whether they intended the 
amendment itself to guarantee the right and that the absence of a warrant 
would never be dispositive of the reasonableness issue.”° The debate between 
those who feel the warrant requirement is central to the meaning of the 
amendment and those who believe the “reasonableness test” should con- 
trol has continued throughout the history of the Supreme Court’s fourth 
amendment analysis, with both sides commanding majorities at one time 
or another.” 

The Supreme Court’s traditional teaching is that the prior judgment of 
a judicial officer is ordinarily to be preferred.” In Katz, the Court stated 
that a warrantless search is per se unreasonable.** The warrant process, 
they said, interposes a neutral and detached magistrate between the citizen 
and the police, who are “engaged in the often competitive enterprise of 
ferreting out crime.”*’ Practical necessity forced the Court to recognize 
that there must be a “few, specifically established and well-delineated” 
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exceptions to the warrant requirement, justified by the exigencies of the 
situation.’ As recently as 1979, in Arkansas v. Sanders,’ the Court stated: 


[T]his Court has interpreted the [Fourth] Amendment to include the 
requirement that normally searches of private property be performed 
pursuant to a search warrant issued in compliance with the warrant 
clause... . The mere reasonableness of a search, assessed in the light 
of surrounding circumstances, is not a substitute for the judicial war- 
rant required under the Fourth Amendment.'” 


The traditional teaching of the Court recognizes some circumstances in 
which it is impractical (or impossible) to obtain a warrant before searching 
or seizing a person, home, or whatever.'** Such exigencies excused the fail- 
ure on the part of the police to obtain a warrant. Provided the situation 
fit within the very specific conditions delineated by the Court, the search 
was “not unreasonable.” The hypertechnicalities flowing from the specific 
exceptions, however, thoroughly confused the police, and criminals escaped 
punishment as evidence was suppressed. Such police confusion and public 
consternation prompted the change which is sought to be described herein. 


IV. HAS THE REMEDY FOR VIOLATING THE RIGHT 
CONFUSED THE FOURTH AMENDMENT ITSELF? 


It has been said that the Supreme Court “has charted a course restrict- 
ing individual protections under the fourth amendment for the sake of 
avoiding the exclusionary rule.””’* Others say that the fourth amendment 
is an exclusionary rule, embodying the Framers’ judgment that the govern- 
ment whose agents violate the Constitution should be in no better position 
than the government whose agents obeyed it.'** The controversy, of course, 
centers around that rule or doctrine that provides for the exclusion of 
evidence the police obtained in violation of the Constitution, which typically 
enables criminals to escape punishment at trial. 

A. What is the Exclusionary Rule? 


The first clear espousal of the rule is found in Weeks v. United States.’ 
In that case the Court held that certain papers and articles seized during 
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an illegal, warrantless search of Weeks’ house could not be used to sup- 
port his conviction for using the mails to operate a lottery. 


There were several distinct normative principles underpinning the 
Weeks exclusionary rule: first, that it was simply unfair to convict a 
defendant on the basis of evidence unlawfully seized from him; second, 
that it was an additional unlawful invasion of his privacy to admit such 
tainted evidence at his trial; third, that the government should not be 
able to profit from the wrongdoing of its agents; and fourth, that the 
integrity of the federal courts should not be compromised through the 
admission of unlawfully seized evidence.’ 


In Silverthorne Lumber Co. v. United States,'** Justice Holmes wrote that 
without the exclusionary rule, “the Fourth Amendment [is reduced] to a 
form of words.” 

In Wolf v. Colorado,"’® which involved appointment books seized from 
the office of a physician being prosecuted for conspiracy to commit abor- 
tion,''’ the Court held the fourth amendment was “implicit in the concept 
of ordered liberty and thus enforceable against the states through the Due 
Process Clause.'’* It declined, however, to make the exclusionary rule ap- 
plicable to the states as well, noting in another case decided that same day: 
“‘{L]ocal excesses or invasions of liberty are more amenable to political cor- 
rection; the [Fourth] Amendment was directed only against the new and 
centralized government, and any really dangerous threat to the general 
liberties of the people can come only from this source.”'™* 


By driving a wedge between the fourth amendment and the exclu- 
sionary rule, the Court in Wolf dealt the rule a blow from which it 
has never recovered. ... Ultimately, in Mapp v. Ohio,'"* the Court 
tried to repair the damage by overruling Wolf and applying the exclu- 
sionary rule to the states. Yet where the Court had once perceived a 
kind of natural, immutable affinity between the fourth amendment 
and the rule, since Wolf the Court has seen the relationship between 
them as a product of judicial artifice, and the rule itself as a judicial 
construct requiring explicit, pragmatic justification if it is to survive.'’* 
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Professor Kamisar makes a very persuasive case for the proposition that 
the exclusionary rule is a command of the fourth amendment and not a 
mere evidentiary policy.''* Contrariwise, in United States v. Calandra'‘"’ 
the Court determined that the exclusionary rule “is a judicially created 
remedy designed to safeguard Fourth Amendment rights generally through 
its deterrent effect, rather than a personal constitutional right of the party 
aggrieved.””''* While the debate rages on concerning the basis of the rule 
and its continued desirability (or lack thereof), some measure of the cost 
of the rule is in order. 


B. What is the Effect of Having the Rule? 


On the theoretical side, the “cost-benefit analysis” of the rule was writ- 
ten when the Framers penned the amendment. 


[The] “benefits” of privacy, liberty and personal freedom and secu- 
rity outweigh the “costs” incurred when the government is unable to 
bring the guilty to punishment either (a) because its agents lack suffi- 
cient cause to seek evidence of crime and therefore never make the 
search or seizure that might have produced the evidence or (b) because 
the government cannot use the evidence its agents obtained when, lack- 
ing the requisite grounds, they carried out a search or seizure they never 
should have made.'"® 


Stated somewhat differently, if a magistrate denies a search warrant on 
the grounds that there is no probable cause to belive that certain evidence 
is to be found in a certain place, there are both benefits and costs to soci- 
ety. But such benefits and costs are essentially the same when evidence 
is excluded at trial which was seized during a search that never should have 
occurred. The only difference is that in the latter case, “[t]he public is re- 
vulsed [sic] by the notion that judges are suppressing the truth in cases 
because of the way in which the truth was gotten.””””° 

On the practical side, a 1979 study by the General Accounting Office 
revealed that in only 1.3% of the 2,084 cases studied was evidence excluded 
as a result of a fourth amendment violation.'*' Exclusionary rule problems 
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were reported to have been the primary reasons for decisions not to pro- 
secute in only 0.4% of cases reviewed in which such a decision was made. '”” 
A separate, independent study (funded by the Law Enforcement Assistance 
Administration) showed that in five localities, declinations for all due pro- 
cess reasons—not just search and seizure—ranged from 1% of rejected cases 
in the District of Columbia, 2% in Salt Lake City, 4% in Los Angeles, 
and 9% in New Orleans (83% of which involved drug cases).'** Clearly, 
a large number of criminals are not going free due to blundering constables. 

Nonetheless, five justices of the Supreme Court have, at one time or 
another indicated their dislike for the exclusionary rule in its present form.'* 
Further, they have seized the opportunity to narrow the effect of the ex- 
clusionary rule in a variety of contexts. 


a. Michigan v. DeFillipo,'** the Court declined to exclude evidence 
uncovered incident to an arrest for violation of a statute which was 
subsequently declared unconstitutional, inasmuch as the arresting 
officer reasonably relied in good faith on the presumptive constitu- 
tionality of the statute.'*® 

b. Several other cases have developed a “harmless error” doctrine to 
excuse error resulting from tainted evidence being admitted where 
such admission did not prejudice the defendant’s conviction.'’ 

c. In United States v. Ceccolini, the Court found the effect of tainted 
evidence sufficiently attenuated in a fruit-of-the-poisonous tree case 
that the application of the exclusionary rule was held to serve none 
of its remedial objectives. '** 

d. Finally, the Court declined to exercise its supervisory power and 
exclude evidence illegally obtained in United States v. Payner,'*® 
although the Court knew the police had abused the law of stand- 
ing in their conduct in the case.'* 
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C. How has the Remedy Affected the Issue? 


The most successful way of avoiding having to wrestle with the exclu- 
sionary rule, of course, is to re-write the traditional law of search and seizure 
so as to eliminate all but the outrageous case.’*' Whether it is seen as a 
tortuous reading of the law to avoid the rule, or merely the rule as creating 
a climate within which the fourth amendment takes shape and grows, the 
fact is that the new direction of the Court is away from the traditional. 


1. The Standing Issue. 


As discussed above,'*? a threshold issue in traditional search and seizure 
cases was whether the defendant had standing to contest the government 
action. Measured by property interests or target theories, either one tradi- 
tionally had standing or one did not. 

The law of standing was refined, however, in Rakas v. Illinois.'* In 
Rakas, police officers stopped a car that matched the description of one 
used to get away from a robbery. In the search of the vehicle, the police 
uncovered a rifle under the seat and ammunition in the glove compart- 
ment. The defendants were riding in the car as passengers and neither 
owned the automobile nor (they asserted) did they own the rifle or shells. 
In affirming the defendants’ convictions for armed robbery, the Supreme 
Court denied the defendants’ standing to contest the search and made three 
distinct pronouncements concerning standing. 


First, the Court explicitly rejected the target theory of standing de- 
rived from Jones. Second, the Court repudiated the Jones concept that 
anyone legitimately on the searched premises had standing to object 
to the use of illegally seized evidence. The majority stated that this 
formula extended fourth amendment protections far beyond the scope 
of the problems with which the amendment was intended to deal. The 
Rakas majority insisted that protecting reasonable expectations of 
privacy is the only proper aim of the amendment and declared that 
not everyone legitimately on the premises enjoyed the same (or any) 
expectation of privacy as someone with a legally recognized possessory 
right. Third, the majority rejected the vocabulary of standing in fourth 
amendment cases, declaring that the question of standing was in fact 
merely a masquerading question of the existence of fourth amendment 
substantive rights.'** (Citations omitted.) 
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The Court did not provide much help to future decisions of what are 
legitimate expectations of privacy. It did remind us that “arcane distinc- 
tions developed in property and tort law between guests, licensees, invitees, 
and the like, ought not control.””’** In a footnote it said: 


[A] “legitimate”’ expectation of privacy by definition means more than 
a subjective expectation of not being discovered.... And it would, 
of course, be merely tautological to fall back on the notion that those 
expectations of privacy which are legitimate depend primarily on cases 
deciding exclusionary-rule issues in criminal cases. Legitimation of 
expectations of privacy by law must have some source outside of the 
Fourth Amendment, either by reference to concepts of real or personal 


property law or to understandings that are recognized and permitted 
by society.'** 


Following Rakas, the Court decided two other cases to clarify what it 
intended to constitute a legitimate expectation of privacy. In United States 
v. Salvucci,'*" the Court overruled Jones and abolished the automatic stand- 
ing doctrine. The defendants sought to suppress evidence that the police 
had seized from an apartment to which one defendant had unlimited ac- 
cess, but which belonged to neither. The Court decided that possession 
of a seized good should not be used as a substitute for a factual finding 
that the owner of the good had a legitimate expectation of privacy in the 
area searched. A companion case, Rawlings v. Kentucky,'** demonstrated 
the significance of Saluucci. Rawlings was convicted of various narcotics 
offenses, the narcotics having been seized from the purse of Vanessa Cox, 
a woman visiting the same house at which Rawlings was a visitor. Although 
Rawlings admitted ownership of the drugs, the Supreme Court held that 
he could not contest the search, as he had no legitimate expectation of 
privacy in the purse. The Court has thus “avoided” having to apply the 
exclusionary rule by saying Rawlings had an insufficient fourth amend- 
ment interest. This is significant for two separate but interrelated reasons. 

First, the Court has thereby narrowed the set of persons who are entitl- 
ed to claim fourth amendment protections in a criminal forum. Merely 
being the target of a search, for example, will not enable a person or group 
to complain about that search. 

Second, the Court intertwined the former, threshold question of the exis- 
tence of a right with the ultimate question of the reasonableness of the 
government’s conduct. Rawlings had admitted that he did not expect the 
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police to respect the privacy of Ms. Cox’s purse.’*® Thus Rawlings does 
not necessarily obliterate the concept of relative privacy established in 
Mancusi v. DeForte.'*° Rather, it would appear to obliterate the “all-or- 
nothing” significance of privacy expectations and standing, vis-a-vis general 
fourth amendment jurisprudence. The concept of relative privacy should 
not be understood to transcend the mere threshold requirement of “stand- 
ing,” and affect other “reasonableness” judgments as well. For example, 
a sufficient expectation of privacy to give an individual standing to con- 
test a search might not be sufficient to overcome reasonable governmental 
conduct in searching in Case A; whereas in Case B, a greater expectation 
(in addition to rising to the “standing” level) would overcome all but the 
letter-perfect search based on a warrant. This “calculus of reasonableness,” 
it is believed, is replacing the traditional construction of the warrant doc- 
trine discussed above.'*' This may further be shown by tracing the so-called 
“container doctrine.” 


2. The Container Doctrine. 


United States v. Chadwick'* involved the search of a footlocker which 
had been seized from the trunk of a car. Railroad officials had observed 
a man and a woman place the footlocker, leakiug talcum powder, on a 
train. Since the officials knew that talcum pewder was often used to con- 
ceal the odor of marijuana, and the man appeared to match the drug courier 
profile, they reported the information to agents at the train’s destination. 
The agents met the train, a drug detection dog discreetly alerted on the 
footlocker, and the agents watched while the man and the woman, joined 
by a third (Chadwick), loaded the footlocker into a car belonging to Chad- 
wick. All three were thereafter arrested and taken with the footlocker to 
the Federal Building, where the footlocker was opened and searched for 
the first time. The Supreme Court held that upon these facts the search 
was not justified. Even though the footlocker had been in an automobile 
and was thus outside the home, the Court found that Chadwick could have 
a reasonable expectation that its contents would remain free from public 
examination. In 1979 the Court strengthened the protection given containers 
in autos in Arkansas v. Sanders.'* 

Then in Robbins v. California“ the plurality of the Court seemed to 
abandon the public exposure doctrine as it formulated a bright line rule’** 
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for containers in the interior of automobiles. In essence, the Court said 
regardless of the nature of the package (which would seem relevant to deter- 
minations of—at least subjective—expectations of privacy) its location in 
an auto does not affect its protection (i.e., a separate warrant was required). 
Justice Powell concurred in the judgment, but urged the formulation of 
a test based on a reasonable expectation of privacy rationale, which would 
consider the objective manifestation of the person’s privacy interest in such 
packages balanced against society’s recognition of that interest.'* 

As noted above, to decide Chadwick the Court was required to reject 
the government’s contention that there was no reasonable expectation of 
privacy in containers located outside the home or office. In United States 
v. Ross'*’ the Court seems to have changed that rule, at least in part. Briefly 
stated, the rule of Ross is that when police officers have probable cause 
to stop an automobile on the street and the object of their search is not 
some specifically identifiable container known to be inside, they may search 
the entire car and open any package or container the officers find inside 
whether they have a search warrant or not.'** 

Justice Stevens, writing for the majority, recognized that the “automobile 
exception”’*® is as broad in regard to that automobile as a warrant- 
authorized search would be of a dwelling. “A lawful search of fixed premises 
generally extends to the entire area within which the object of the search 
may be fourd and is not limited by the possibility that separate acts of 
entry or opening may be required to complete the search.””'™ Stated dif- 
ferently, armed with a warrant to search a house for a specific object, a 
police officer may open any door, drawer or container which might con- 
ceal such object. If such containers open in response to a warrant search 
in the home, it must be that the owner’s expectation of privacy therein 
is either overcome by the warrant or objectively unreasonable.'™ “Since 
it is not unreasonable to search an automobile without a warrant, as long 
as the police have probable cause, the owner’s expectation of privacy must 
be similarly diminished [in containers located therein] authorizing a war- 
rantless search.”’'** 

Among other things, Ross may be said to confuse the public exposure 
doctrine with the automobile exception—that is, the Court was less con- 
cerned with measuring expectations of privacy as a threshold question of 
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whether the fourth amendment applied, than it was with saying that 
whatever expectation of privacy an individual has in his auto and its con- 
tents, such expectation “may not survive if probable cause is given to believe 
that the vehicle is transporting contraband.””'* This is entirely consistent 
with what this writer believes to be the Court’s recent trend: expectations 
of privacy do more than merely meet threshold criteria, they enter the 
calculus of measuring substantive fourth amendment rights and wrongs 
as a transcendent factor. It is true that the Court will still approach an 
arguable fourth amendment problem asking first, “Is the amendment appli- 
cable?” Further, the Court will not go on to ask “Is the amendment 
satisfied?” unless or until the answer to the first question is “Yes.”’ What 
is suggested by following the development of the container doctrine, 
however, is that in measuring the satisfaction of the amendment 
(reasonableness of the police conduct), the “quantum” of cognizable privacy 
will (and ought to) enter into the balance to determine the appropriate 
judicial response: suppress the evidence or not. 

This movement away from the warrant requirement and the technical 
rules that surrounded it is shown markedly by the difference between 
Arkansas v. Sanders'* and United States v. Ross.'** Of course, in the in- 
terim between Sanders and Ross a significant change occurred: Justice 
Stewart, who was the champion of the “warrant school,”’® retired from 
the Court and was replaced by Justice O’Connor, who seems (at this point) 
to favor a more flexible, “reasonableness” type of approach.'*’ It remains 
to be seen whether this new majority favors an eventual, complete return 
to the Rabinowitz'* reasonableness test, or the fashioning of a new test. 
For example, a new test might “encourag[e] recourse to the warrant pro- 
cedure,””’*® but focus on a flexible, totality of the circumstances approach 
(springing from such cases as Brinegar,'® Adams,'” and Ventresca'™). 
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Such a test would view expectations of privacy as a transcendent factor 
in the equation. At this point it appears safe to say the six, traditional ex- 
ceptions to the warrant requirement are alive and well, but the rigidity 
of the warrant requirement more closely resembles Poincare’s rubber 
sheet.'* 


3. Other Exceptions to the Warrant Requirement. 


The traditional exceptions to the warrant requirement’™ have already 
been substantially affected by the new reasonableness approach which seeks 
to avoicl the exclusionary rule. In the area of “search incident to arrest,” 
the Court has given us United States v. Robinson.’® In that case, Officer 
Jenks searched Robinson after arresting him for driving without a license. 
Feeling something hard in the shirt pocket, Jenks pulled out a crumpled 
cigarette packet which he opened to find capsules containing a powder later 
identified as heroin. This warrantless search could have simply been 
justified under the rule of Chimel v. California.’ Instead the Court said 
the search of Robinson’s person need not be excused by an exception to 
the warrant requirement. Rather, it was reasonable: a full search of the 
person is permissible after all lawful custodial arrests.'*’ This seems to be 
more than a mere semantic difference, for in the one case the police are 
told their behavior is per se unreasonable’® but excused, while in the other 
they are told it is reasonable. It is believed a guideline of “reasonableness” 
serves as an easier on-the-spot standard than hypertechnical rules. 

Automobile searches have already been discussed in the “container”’ cases 
culminating with Ross.'® In South Dakota v. Opperman,'” the Court ad- 
dressed the question of reasonableness in the automobile inventory context. 
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In Opperman the police impounded the defendant’s locked, unoccupied 
auto after issuing several parking tickets warning that the car was in a 
restricted zone. At the impound lot, an officer noted several items of value 
in the car, visible through the window. When he opened the car and inven- 
toried its contents, he found a bag of marijuana. The defendant came to 
the police station to claim his vehicle, only to be arrested for the posses- 
sion of the marijuana. Citing Cady v. Dombrowski,'"' the Court held the 
inventory to be reasonable, noting inter alia, that the expectation of privacy 
with regard to one’s automobile is significantly less than that relating to 
one’s home or office.'”? Thus in Opperman the Court viewed the expecta- 
tion of privacy to transcend the question of the applicability of the fourth 
amendment and enter into the determination of the amendment’s satisfac- 
tion as well. Without belaboring the point, the same could be said of the 
Court’s recent holdings regarding searches incident to arrest'”* and plain 
view searches. '”* 


4. What is a Search? 


Using expectations of privacy as such a transcendent factor in search 
and seizure analysis also has aided in resolving the question of what is a 
search and seizure. In Walter v. United States,'"* a badly divided Supreme 
Court decided that FBI agents, who received a package of filn:3 from a 
private citizen recipient to whom it had been misdelivered by a private 
carrier, “searched” the films improperly when they viewed them without 
first obtaining a warrant. Then, in United States v. Knotts,'"* the Court 
held that using a beeper to trace the movements of a vehicle over public 
highways violated no reasonable expectation of privacy, therefore the 
government conduct was neither a search nor a seizure. Recall the earlier 
discussion of what constitutes a search.'"’ Families receiving AFDC may 
be said to have a lesser subjective and/or objective expectation of privacy, 
given the social worker services that are intrinsic to the AFDC program. 
Similarly, an undercover agent invades no reasonably protected area when 
he is invited into Mr. Hoffa’s hotel room to talk. Finally, when films are 
delivered in their intact package to agents by a private citizen, there is no 
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violative conduct in the agent’s seizing the package; but to open the package 
and view its contents requires some indication of a waiver of rights or 
diminution in privacy expectations in the package by someone competent 
to do so. 

Again, it is asserted, the expectation of privacy enters this determina- 
tion, not as a litmus test for the presence or absence of a search, but as 
a factor to be entered in the equation of reasonableness under the fourth 
amendment. When seen in the light of the foregoing “tortuous” readings 
of the law to avoid the exclusionary rule, or, more importantly, the positive 
redirection the Court has been taking in regard to general fourth amend- 
ment law, Illinois v. Gates'™ is not nearly so startling a case. 


V. WHAT HAS GATES DONE TO CHANGE THINGS? 


On May 3, 1978, the Bloomingdale (Illinois) Police Department received 
by mail an anonymous letter which read: 

This letter is to inform you that you have a couple in your town who 
strictly make their living on selling drugs. They are Sue and Lance 
Gates, they live on Greenway, off Bloomingdale Rd. in the con- 
dominiums. Most of their buys are done in Florida. Sue his wife drives 
their car to Florida, where she leaves it to be loaded up with drugs, 
then Lance flys down and drives it back. Sue flys back after she drops 
the car off in Florida. May 3 she is driving down there again and Lance 
will be flying down in a few days to drive it back. At the time Lance 
drives the car back he has the trunk loaded with over $100,000.00 in 
drugs. Presently they have over $100,000 worth of drugs in their 
basement. 

They brag about the fact they never have to work, and make their 
entire living on pushers. 

I guarentee [sic] if you watch them carefully you will make a big 
catch. They are friends with big drugs dealers, who visit their house 
often. 

Lance & Susan Gates 
Greenway 
in Condominiums 


The letter was referred to Detective Mader who confirmed that a Lance 
Gates resided Bloomingdale. He also learned that “L. Gates” had a reser- 
vation on a flight to Florida scheduled to depart on May 5. Surveillance 
was arranged in Florida with an agent of the Drug Enforcement Ad- 
ministration (DEA), who relayed that Gates had arrived, stayed overnight 
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in a hotel room registered in his wife’s name, and left the following morn- 
ing with a woman in a car bearing the license plate Detective Mader knew 
to be registered in Gates’ name. The Gates’ were reportedly driving north 
on an interestate highway which would commonly be used by travellers 
returning to northern Illinois from Florida, a trip which could be expected 
to take 22 to 24 hours.'” 

Mader first went to an Assistant State’s Attorney to write up a com- 
plaint and then before an associate judge of the circuit court to get the 
warrant.'” The complaint for search warrant covered two pages and was 
based “upon official surveillance of the Gates’ activities as well as on the 
detailed informant’s letter.”?® At 5:15 a.m. on March 7th, Lance and Susan 
Gates were greeted as they returned to their home by the Bloomingdale 
police who presented them with a warrant to search their car and their 
house. The search of the automobile uncovered approximately 350 pounds 
of marijuana, while the search of their home uncovered additional mari- 
juana, weapons and other contraband.’ 

The Illinois Circuit Court granted the motion to suppress the seized items 
on the ground that the aforementioned two-page affidavit failed to com- 
port with the rules for sufficiency established in Aguilar v. Texas'* and 
Spinelli v. United States .'* This decision was affirmed through the Supreme 
Court of Illinois. On certiorari to the U.S. Supreme Court, the decision 
was reversed.'** 

The two prongs of the test established in Aguilar, Justice Rehnquist said 
writing for the Court, “were intended simply as guides to a magistrate’s 
determination of probable cause, not as inflexible, independent re- 
quirements applicable in every case... . [W]e intended neither a rigid com- 
partmentalization of the inquiries into an informant’s ‘veracity,’ ‘reliabil- 
ity’ and ‘basis of knowledge,’ nor that these inquiries be elaborate exegeses 
of an informant’s tip.”"** The Court then cited Brinegar'®’ for the prop- 
osition that probable cause is a “practical, nontechnical conception,” and 
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later Ventresca’® for the proposition that courts review warrants with a 
generous eye to the reasonableness of the magistrate’s factual evaluation.’ 

In addition to precedent, the Court found a valuable purpose to be served 
by clarifying and simplifying probable cause determinations: police will 
be more apt to seek warrants.'*' Further, anonymous tips can play an im- 
portant part in solving crimes; so police, magistrates and reviewing courts 
should be given a “flexible, easily applied standard [that] will better achieve 
an accommodation of public and private interests that the Fourth Amend- 
ment requires... .’’’*? The rule of Gates can best be summarized as the 
“totality of the circumstances test’’ with “veracity” or “reliability” and 
“basis of knowledge” being relevant considerations in the analysis. Stated 
differently: 


1) The technical niceties of Aquilar/Spinelli are now passe; 

2) “Basis” and “veracity” remain relevant—together they stand, div- 
ided they stand; and, 

3) Totality of the circumstances controls in a practical, nontechnical, 
common sense, “gut-gestalt” way. 


Justice White disagrees that the Aquilar/Spinelli test should be over- 
ruled, but concurs in the decision in Gates because he says the facts meet 
that old test.'** Justice Stevens is evidently willing to give the new “‘total- 
ity” test a try, but finds that the totality of the facts in this case “exceeds 
the sum of its circumstances” —i.e., the warrant is still invalid.’** Justices 
Brennan and Marshall disagreed with the majority that Aquilar/Spinelli 
should be abandoned and further concluded that the facts in Gates failed 
to support a warrant.'®> With such lack of unanimity of opinion as to the 
application of Gates’ facts of either the old or new tests for warrants issued 
on the basis of information provided by confidential informants, one 
wonders if we are not moving toward “a fourth amendment with all of 
the character and consistency of a Rorschach blot.”'** 

Notwithstanding that we do not know exactly where Gates is going, it 
is believed we should have known that it was coming. Hypertechnical rules 
are not “reasonable” —they attempt cookbook guidance when “know-it- 
when-I-see-it” flexibility is preferred. Further, such hypertechnicalities are 
easily susceptible to erroneous application (and resultant awkwardness, 
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if not suppression). Finally, the Aquilar/Spinelli formulation failed to per- 
mit subjective and objective expectations of privacy to enter the equation 
of totality. In a closer case than Gates this might have been evident in dif- 
ferent treatment for the house and the auto.’ 

It appears the most difficult question posed by a reading of Gates is 
whether there is now enough latitude for the police, too little protection 
for the people, and just enough law to confuse everyone. “Fourth Amend- 
ment doctrine, given force and effect by the exclusionary rule, is primarily 
intended to regulate the police in their day-to-day activities and thus ought 
to be expressed in terms that are readily applicable by the police in the 
context of the law enforcement activities in which they are necessarily en- 
gaged.”’’** It must await the test of time to see if police will more readily 
understand the Gates totality test than they did the Aquilar/Spinelli rule. 

How have the courts viewed Gates in the brief time since it was an- 
nounced? Rhode Island says Gates merely relaxed the old “two pronged” 
test for finding probable cause based on informants’ tips.’®? That comports 
with North Carolina’s view.”” Georgia warns that Gates establishes the 
“outer limit” of probable cause and that police and magistrates should still 
strive to conform with Aquilar/Spinelli*” The Kentucky court says Gates 
established new probable cause standards for police in the field (the same 
as those for magistrates), which should be used to evaluate warrantless 
search situations as well.” Finally, the Ninth Circuit reads Gates to sup- 
port the proposition that where each element of an affidavit “suggests a 
probability” that criminal evidence would be found, the affidavit “taken 
as a whole” is sufficient even though some elements, standing alone, appear 
“‘insignificant.’”*** It would appear from the foregoing that, while there 
are shades of difference among the courts, they all are headed in the same 
direction—the Supreme Court would probably approve, too: four of the 
cases found probable cause and upheld the searches, while only one (North 
Carolina) found too little corroboration or other evidence of reliability. 

The Court overcame the complex and esoteric rules of Aquilar/Spinelli, 
substituting a practical, common sense approach. In so doing it avoided 
the practical difficulties of elaborating detailed and refined guidance. 
Nonetheless, it retained “probable cause” as the governing standard. Yet to 
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be considered is whether any “good faith exception” to the exclusionary 
rule ought to be adopted. 


VI. AFTER GATES WHAT Is NEEDED TO 
FURTHER REFINE FOURTH AMENDMENT LAW? 


A. No “Good Faith” Exception to the Exclusionary Rule is Needed. 


After the Court had received the briefs and heard oral argument in Gates, 
it requested that the parties address the additional question “whether the 
rule requiring the exclusion. ..of evidence obtained in viclation of the 
Fourth Amendment. . . should to any extent be modified, so as, for exam- 
ple, not to require the exclusion of evidence obtained in the reasonable 
belief that the search and seizure at issue was consistent with the Fourth 
Amendment.’ The Court decided not to decide that issue, however, inas- 
much as it had not been “pressed or passed on below”’ in the Illinois 
courts.”°> Nonetheless, the issue remains on the ““Court’s mind,” as is evi- 
dent by the certiorari granted in two other potential “good faith exception 
cases.” The issue is also being pressed in the “Exclusionary Rule Limita- 
tion Act,”” which passed the Senate as S. 1764 on February 7, 1984.7°’ 

In her “landmark” article on the good faith exception to the exclusionary 
rule,” Professor Edna Ball described the exception as providing “that 
when an officer acts in the good faith belief that his conduct is constitu- 
tional and where he has a reasonable basis for that belief, the exclusionary 
rule will not operate.’’°’ She went on to note that: 

In fourth amendment cases, most good faith violations concern the 
failure to meet the requirement of probable cause. Two basic types 
of violations are possible. First, an officer may make a judgmental er- 
ror concerning the existence of facts sufficient to constitute probable 
cause. Such cases may be characterized as examples of “good faith 
mistake.” Second, an officer may rely upon a statute that is later ruled 
unconstitutional, a warrant that is later invalidated, or a court prece- 
dent that is later overturned. In each of these cases, the officer may 
be deemed to have committed a “technical violation.””’° 


This is essentially the same formulation used by the Court of Appeals for 
the Fifth Circuit in deciding United States v. Williams.*"' The technical 
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v. Leon, No. 82-1771, argued Jan. 17, 1984. 

207. See 34 Cr. L. 2358-60 (Feb. 15, 1984). 

208. Ball, supra note 29. 

209. Id. at 635, citing Stone v. Powell, 428, U.S. 465, 538 (1976) (White, J., dissenting). 

210. Id. at 635-36. 

211. 622 F.2d 830, 841 (5th Cir. 1980), cert. denied, 449 U.S. 1127 (1981). 
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violation appears to equate with a mistake of law, while the good faith 
mistake equates with a mistake of fact. 

A mistake of law exception suggests that fourth amendment law is too 
complex for the police to know, or that we cannot hold them accountable 
for learning (and remaining current) in such law. It also suggests that we 
should have two bodies of fourth amendment law: the ivory tower “‘ought 
to be” and the simpler “what we’re going to hold the police to observe.” 
“The danger is that the substantive law of the fourth amendment will 
become increasingly complex and esoteric because the good faith excep- 
tion will leave the courts with a sure method of avoiding the practical con- 
sequences of elaborating detailed and refined (but incomprehensible) 
rules.””?"* 

To a very real extent, the Court in Gates relieved some of the mistake 
of law pressure by simplifying the law of probable cause based on infor- 
mants’ input. Further, after Gates, it is very nearly meaningless to speak 
of an objective good faith error in applying substantive fourth amendment 
standards. The concept of probable cause requires merely an objectively 
reasonable assessment that it is more probable than not that a search will 
uncover evidence of a crime.”"* Therefore, after Gates, there is a concept 
of objective reasonableness already in the law. (On the other hand, if “‘ob- 
jective reasonableness” means a lower threshold of probability than tradi- 
tional probable cause, then such a concept strikes at the heart of the 
amendment itself and would impermissibly dilute substantive rights.) If 
the concern is that evidence will be supressed based on the “overturned 
statute” rationale, the answer lies in a review of DeFillipo and Peltier.*"* 

The mistake of fact branch of the good faith exception is likewise met 
by Gates. Probable cause is not defeated if the “facts”’ which the officers 
present to the magistrate turn out to be inaccurate (so long as the officers 
themselves reasonably credit those facts),”’* or if the assessment that a 
search wouid produce evidence of a crime turns out to be misjudged.*"* 
It may be recalled, for example, that the informant’s letter in Gates 
predicted that Susan Gates would fly back to Illinois after dropping the 
car off in Florida,?'? whereas in fact she drove back with her husband.?"* 
The Court readily disposed of such error by saying: 





212. Schlag, supra note 116, at 899. 

213. Brinegar v. United States, 388 U.S. 160, 175-76 (1949). 

214. See text accompanying notes 124-26, supra. 

215. Franks v. Delaware, 438 U.S. 154 (1978). 

216. See, e.g., Hill v. California, 401 U.S. 797 (1971); United States v. Ventresca, 380 U.S. 
102 (1965); Draper v. United States, 358 U.S. 307 (1959). 

217. Gates, 103 S.Ct. at 2325. 

218. Id. at 2326. 
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We have never required that informants used by the police be infalli- 
ble, and we can see no reason to impose such a requirement in this 
case. Probable cause, particularly when police have obtained a war- 
rant, simply does not require the perfection [Justice Stevens in dis- 
sent] finds necessary.*’® 


There would still be a requirement, of course, for objective reasonableness. 
If the facts presented to the magistrate warrant an objectively reasonable 
conclusion that certain evidence may be found in a certain place, it 
necessarily follows that the assessment of probable cause was reasonable. 
As the Court reminds us in citing United States v. Ventresca,”* a court 
reviewing a magistrate’s determination is not to substitute its own judg- 
ment; the test is whether the initial judgment was reasonable, and signifi- 
cant deference is due that magistrate’s determination. 

Notwithstanding that Gates and its precursors lead to the conclusion 
that a kind of “good faith exception” is already part of fourth amendment 
law, it is believed inappropriate to make it a stated exception to the exclu- 
sionary rule, either by judicial or legislative fiat. By definition, the exclu- 
sionary rule operates only if there is a violation of the fourth amendment.””' 
Leaving good faith as a part of the question whether the police have com- 
ported themselves in accordance with the fourth amendment (i.e., the 
reasonableness of the search) retains the integrity of that body of law. 
Separating “good faith” would confuse the remedy with the right and add 
a third level of judicial inquiry in fourth amendment cases: first, is the 
amendment applicable; if so, second, is the search reasonable; if not, third, 
may the evidence be admitted anyway. 

Examining this third question will require the Court to develop new 
substantive law and, more importantly, will burden trial courts con- 
siderably. On the substantive side, the Court would have to resolve, e.g., 
what standards to use in assessing good faith or reasonableness, who will 
have the burden of proof, and what evidence will be admissible.*** The 
trial courts, on the other hand, would have to listen to contests about the 
officer’s state of mind and the training he had received,”** necessitating 





219. Id. at 2335 n.14. 

220. Ventresca, 380 U.S. 102. 

221. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v. United States, 232 U.S. 383 
(1914). 

222. Mertens and Wasserstrom, supra note 37, at 447. 

223. One of the ironies, of course, is the better the training the higher the standard for that 
officer or that department. “[P]roof by the defense that the offending officer was well- 
trained tends to disprove the officer’s claim of good faith by showing that he knew bet- 
ter, while proof by the government that the officer was poorly-trained tends to prove 
the officer’s good faith by showing he did the best that he could. Id. at 448. 
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calling the officer who did the searching, as well as “the police brass in 

charge of training and continuing education of line officers.”*** 
If [the defendant] is permitted to call these witnesses, then present sup- 
pression hearings, which opponents of the exclusionary rule criticize 
for consuming precious court time, will seem positively fleeting by com- 
parison... . If the defendant is precluded from calling these witnesses, 
however, how can he make the necessary “expedition into the minds 
of the police officers” to prove bad faith or unreasonableness. . .? 


In addition to the time consumed thereby, the hearing “would impose on 
suppression judges the heavy burden—indeed, the intolerable burden—of 
making exceedingly difficult decisions on a regular basis.”**° That is, given 
the continuing relationship between the police and the courts they serve, 
but considering the requirement that each case be decided on its own merits, 
it will be exceedingly difficult for judges to make decisions on a basis that 
is other than ad hoc and unreviewable. 

Because those judgments would be essentially ad hoc, they would nullify 
the objective law of probable cause (as applied law verus “ivory tower” 
law), leaving the police without positive guidelines. The deterrence value 
of the rule**” would thus be significantly reduced, as the police would be 
unable to determine what rule applied.*”* Proceeding full circle, in reviewing 
police conduct thereafter, the courts would be unable to supervise the police 
conduct,”*® because the good faith of the police would be well-founded in 
the uncertainty of the law. 

It is also persuasively argued that changes in the exclusionary rule would, 
as Justice Brennan predicted, “stop dead in its tracks judicial develop- 
ment of Fourth Amendment rights.’”*° First, there will be fewer challenges 
to arguably illegal searches and sezures as litigants realize an argument 
to overrule, modify or even merely clarify existing law would not result 
in suppression of the evidence against them, win or lose.”*' Second, since 





224. Id. at 448-49. 

225. Id. 

226. LaFave, supra note 39, at 335. 

227. The debate over whether police are, in fact, deterred by the exclusionary rule has been 
the source of legions of comments and articles, and need not be reargued here. Suffice 
it to say that whatever degree or extent of deterrence is presently embodied in the ex- 
clusionary rule, that degree or extent would be significantly reduced. 

228. Schlag, supra note 116, at 902. 

229. For a discussion of the courts’ power to supervise law enforcement activities outside 
the courtroom, see Imwinkelried, supra note 130, at 22-25. 

230. United States v. Peltier, 422 U.S. 531, 554 (1975) (dissenting). 

231. As the police would have made a “good faith reliance” on existing law, the evidence 
in the case in litigation would not be excluded. See Mertens and Wasserstrom, supra 
note 37, at 451-52. 
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the determination of a fourth amendment issue at trial will only benefit 
the government,*” every move in the law will be to widen its boundaries.*** 
Third, as noted above,” the fact-specific nature of cases decided on a 
“‘fourth-amendement-error-but-good-faith-so-no-exclusion”’ basis fails to 
set limits on police conduct, so that erroneous conduct, repeated in “good 
faith,”” must be condoned. 

The moral and legal climate displayed by a court’s condonation of ille- 
gal police behavior should also be of concern. Like Professor Kamisar, 
I believe that “the goals ‘uppermost in the minds of the framers of the 
[exclusionary] rule’ were ‘enabling the judiciary to avoid the taint of part- 
nership in official lawlessness’ and ‘assuring the people. . . that the govern- 
ment would not profit from its lawless behavior, thus minimizing the risk 
of seriously undermining popular trust in government.’’**> Focusing on 
changes to the exclusionary rule requires a court to find conduct illegal, 
but the deficiencies to be “minor” or “technical” or “insubstantial police 
violations.”** It is helpful to recall that people are not angry with the exclu- 
sionary rule per se, rather with criminal behavior being excused because 
of minor, technical, or insubstantial police violations. In my opinion the 
general population would have little difficulty agreeing that the price for 
constraining outright illegal police conduct is that occasionally illegal citizen 
conduct cannot be proved. Thus, were the car (objectively reasonable good 
faith) to be put back where it belongs, courts would retain their legal and 
moral integrity”*’ by focusing on the reasonableness of searches and sup- 
press evidence in every case in which a fourth amendment violation 
occurred. As the late Dean of the University of Virginia School of Law, 
Monrad Paulsen, said: if illegally seized evidence is not excluded, “‘it is 
difficult for the citizenry to believe that the government truly meant to forbid 
the conduct in the first place.”*** 





232. The only incentive to argue the fourth amendment issue will be the government’s. 

233. “Like a ratchet, the law will move in only one direction.”’ Id. at 453. 

234. See text accompanying notes 223-225, supra. 

235. Kamisar, supra note 22, at 638, citing United States v. Calandra, 414 U.S. 338, 357 
(Brennan, J., joined by Douglas and Marshall, J.J., dissenting). 

236. Sunderland, The Exclusionary Rule: A Requirement or Constitutional Principle, 69 
J. Crim. L. & C. 141 (1978), quoted in LeFave, supra note 39, at 341. Professor 
LaF ave goes oa to question if any violation of the Constitution deserves such belittling, 
concluding that “size” of the right depends on perspective: “my hallowed constitutional 
right, your technicality, their insubstantiality.” 

237. For courts to retain the respect of the people, they must be just and be perceived to 
be just. “Moral legitimacy is achieved, if at all, through the democratic process.” Chesler, 
Images of Community, Ideology of Authority: The Moral Reasoning of Chief Justice 
Burger, 18 Harv. C.R.-C.L.L. REv. 457, 481 (1983). 

238. Paulsen, The Exclusionary Rule and Misconduct by the Police, 52 J. Crim. L.C. & 
P.S. 255, 258 (1962). 


35 








SUMMER 1984 Right of the People 
B. Whither After Gates? 


Having suggested what the Supreme Court and Congress ought not do 
with regard to the exclusionary rule, it seems only proper to spend a mo- 
ment on the positive. The aforesaid notwithstanding, it is with some trepida- 
tion that I arrogate to myself the authority to “tell” the Court the direc- 
tion its decisions ought to take after Gates. Nonetheless, the Court’s jouney 
is far from over as it proceeds toward reasonableness, so perhaps a few 
thoughts are in order. 

First, I should clarify that I support the unitary model of government.” 
Thus, I believe a court ought to exclude illegally seized evidence and thereby 
stop the entire government, of which it is a part, from consummating a 
wrongful course of conduct.**° At the same time, because it is a part of 
the government, a court has a duty to incorporate a sense of the commu- 
nity of which it is a part as it makes judgments about standards such as 
“probable,” “reasonable,” and “sufficient.” A court must, of course, be 
concerned for “minorities, diversity, and individual rights and liberties.””*' 
Finally, a court must be concerned that its decisions make sense, viewed 
from today and tomorrow. 

What is needed in the law of searches based on warrants is a clarifica- 
tion of what is probable cause and what is a fatal defect. Regarding prob- 
able cause, the Court has permitted considerable ambiguity to creep into 
its language describing the property standard. Notions of “fair probabil- 
ity,” “substantial basis,”’ and “more likely than not” are inconsistent with 
the plain language of the fourth amendment and ought to be rejected in 
favor of a single statement of what is “probable.” The idea of “technical” 
defects ever being fatal to a warrant ought to be unambiguously discarded 
and the reasonable questions of oath and particularity should control. 

In the law governing warranticss searches, much progress has already 
been made. Still, both legal and factual interstices will emerge as the law 
continues to develop. Preeminent in the Court’s approach to resolving those 
future cases and controversies should be the need for intelligible standards. 
The standards must be workable for the rank and file police officer. They 
should reflect reasonable, common sense resolutions of the balance between 
the individual’s expectations of privacy and the collective need to infringe 
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. For a brief discussion and comparison of the fragmentary and unitary models of govern- 
ment, see Kamisar, supra note 22, at 589-90 n.160. 

. See Shrock & Welsh, Up from Calandra: The Exclusionary Rule as a Constitutional 
Requirement, 59 MINN. L. REV. 251, 257, cited in Kamisar, supra note 22, at 589-90 
n.160. 

241. “[A] totalitarian, majoritarian rule is nothing but democratic process without checks 
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on that privacy. Finally, they should be objective standards, not depen- 
dent on the belief of individual police officers. 

Although the only federal court not strictly bound to follow Supreme 
Court precedent is the Supreme Court, there can be little doubt of the 
depreciation of the course-setting value of its word, were the Court to change 
tack in response to every shift in the popular or political winds. The sim- 
ple truth is, however, that as presently written, fourth amendment law is 
too hard—not too hard to understand in the ivory tower, too hard to apply 
on the spot. I firmly believe that the men and women who are giving their 
lives to law enforcement want to follow the law themselves, if only they 
knew how. Thus, I conclude the direction the Court is taking, away from 
hypertechnicality and toward reasonableness, is the right one. Following 
the course will require consideration of the warrantless and the warranted 
to determine what is accepted and what is unacceptable. Each step the 
Court will take will be scrutinized—probably most articulately by itself. 
But as it goes, if patient prudence is its guide, it cannot fail to improve 
the current sad state of fourth amendment law. I believe the Court does, 
however, need to be exceedingly patient: to ensure that it answers only 
the question it needs to answer in each case;”” to ensure that “right” and 
“reasonable” are in the same direction in any given case; and, to ensure 
the impact on the administration of justice is, likewise, reasonable. Finally, 
the Court needs to maintain the “safety net” of the exclusionary rule—it 
may constrain the police, but it also guarantees the right of the people to 
be secure.?** 


VII. CONCLUSION. 


In the Introduction, a hypothetical was posed regarding the warrantless 
seizure of luggage at an airport. Not surprisingly, the answers to the ques- 
tions posed under the current law met with three different answers (cor- 
responding to “A,” “B,” and “C’’) within the same Circuit.** Is that 
reasonable?*** 

Because the historical background of the adoption of the fourth amend- 
ment is largely irrelevant to modern problems, the plain language of the 
amendment is our best guide to what the Framers intended for situations 
such as the airport luggage seizure and search. The fact that it is the “right 
of the people” prompts the conclusion that the proper analysis is a balanc- 
ing of individual and collective rights to determine if private or public need 





242. Although well briefed and argued by the parties and numerous amici curiae, the “good 
faith” issue was not decided by the Court in Gates. Clearly, this was the right thing to do. 

243. See U.S. Const. amend. IV. 

244. United States v. Belcher, 685 F.2d 289 (9th Cir. 1982); United States v. O’Connor, 
658 F.2d 688 (9th Cir. 1981); United States v. Martell, 654 F.2d 1356 (9th Cir. 1981). 

245. Note, Airport Seizures of Luggage without Probable Cause: Are They Reasonable? 
1982 DUKE L.J. 1089. 
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should predominate in a given situation. The amendment tells us the stan- 
dard to be employed in striking that balance: searches and seizures may 
not be unreasonable. Clearly, the text of the amendment fails to provide 
more than a glimmer of an idea of how the airport luggage situation should 
be resolved. 

The traditional law of search and seizure developed by the Supreme 
Court provides an abundance of guidance. Regrettably, the guidance is 
so abundant and so convoluted that the officer on-the-beat is overcome 
with technicalities. Indeed, it is precisely the traditional law that confused 
the area until the Court’s recent initiatives toward clarification. 

What is providing a substantial part of the impetus for change in the 
traditional law is the rule that suppresses evidence obtained in violation 
of fourth amendment rights. It is believed that the way the Supreme Court 
has decided to avoid the exclusionary rule is to re-write the traditional law 
with a view toward reasonableness. 


a. Relative privacy as a threshold question of the existence of a fourth 
amendment right becomes intertwined with the ultimate question 
of the propriety of the search in a sort of calculus of reasonableness. 

b. The quantum of cognizable expectations of privacy in containers 
does more than merely meet threshold criteria, it enters the measure- 
ment of the fourth amendment right as a transcendent factor. 

c. Even the issue of what is a search becomes more intelligible when 
expectations of privacy enter the equation, not as a litmus test for 
the presence of a search, but as a factor to be reckoned. 


In light of this new direction, Illinois v. Gates*** is not nearly so star- 
tling a case. It was logical for the Court to discard the old, rigid tests and 
rely on the totality of the facts and their inferences to measure probable 
cause. It was reasonable for the Court to move to a standard which can 
be applied in a practical, nontechnical, common sense way. 

The standard that the Court created in Gates and others of the recent 
developments genre incorporates a factor of objective good faith in deter- 
mining reasonableness. That being so, there is no reason to adopt such 
a standard as an exception to the exclusionary rule. Further, the rule’s 
continued efficacy is essential to future development of fourth amendment 
law and to the perceived moral and legal climate surrounding our courts. 

Therefore, as the Supreme Court seeks to simplify fourth amendment 
law, Gates should be understood merely as one step, albeit a significant 
one, on that course. It is the right course and it is a necessary one. In the 
end, it should enhance the security of the people from both private and 
official intrusion. Enroute to that end, however, a fully effective exclu- 
sionary rule is required to guarantee both the individual and collective right 
to be secure in the long term. 





246. ___ U.S. ___., 103 S.Ct. 2317 (1983). 
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Coastal Federalism: The Role of the Federal Supremacy 
Doctrine in Federal and State Conflict Resolution 


Commander Richard Lee Kuersteiner, JAGC, 
USNR-R* 
Commander Paul M. Sullivan, JAGC, USNR-R** 


This article discusses the Coastal Zone Management Act’s re- 
quirement that the activities of Federal agencies, including the 
Navy, with coastal zone responsibilities or interests be “‘consistent, 
to the maximum extent practicable,” with approved state manage- 
ment programs. The authors believe this standard is ambiguous and 
poses a serious threat of delay, litigation, and inefficiency. Their 
proposed solution is based upon the traditional doctrine of Federal 
supremacy. 


I. INTRODUCTION. 


Federal supremacy, like the old gray mare, “ain’t what she used 
to be”. Constitutionally mandated,’ the doctrine of Federal supremacy 
assures the ability of the Federal Government to function, within its lawful 
areas of responsibility, free from obstruction by state or local governments. 
State and local governments may not, on their own authority, constitu- 
tionally hinder or control Federal agencies in the performance of their func- 
tions. Congress, through legislation, has diminished that independence and 
has subordinated Federal agencies to state or local law. 

Over the past few years, Congress has surreridered broad authority over 
Federal agency activities to state and local governments in most areas of 
environmental protection.” Federal agencies may carry out their responsi- 
bilities only insofar as state law permits and, except for the limited relief 
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1. U.S. Const. art VI, cl.2; McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 

2. See, e.g., Clean Air Act, 42 U.S.C. § 7418 (Supp. V 1981); Federal Water Pollution 
Control Act, 33 U.S.C. § 1323 (1982); Noise Control Act, 42 U.S.C. § 4903 (1976); 
Solid Waste Disposal Act, 42 U.S.C. § 6961 (Supp. V 1981). 
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available by Presidential exemption,* the Federal agency must return to 
Congress for the resolution of any irreconcilable differences. 

In other areas related more or less broadly to environmental concerns, 
Congress and the President have, without waiving or diminishing Federal 
supremacy, as such, required Federal agencies to seek out and consider, 
in their own planning, the views and concerns of state and local authorities.‘ 
The Federal agency, in resolving any conflicts between the desires of state 
and local governments and the mission of the agency under Federal statutes 
and regulations, must be guided by the latter. 

In each of these two categories, there is no question as to the ultimate 
source of law governing the Federal agency activities; the Federal agency 
is permitted to determine with relative dispatch what law governs, and is 
thus able to perform effective agency decision-making and take appropriate 
action. 

There is a recent act, however, in which Congress’ intention with respect 
to Federal supremacy is not at all clear, and which therefore poses a serious 
threat of delay, litigation, and inefficiency. That Act is the Coastal Zone 
Management Act of 1972.5 The CZMA provides for a system of grants 
to coastal states for the development and implementation of coastal zone 
management programs which must in turn receive Federal approval by 
the Assistant Administrator for Coastal Zone Management of the National 
Oceanic and Atmospheric Administration.* Once a state program is ap- 
proved, Federal agencies conducting activities in, or with impacts in, a 
state’s coastal zone become subject to certain obligations of consistency 
with the state program.’ 

The CZMA promotes a worthy purpose: the enhancement of effective 
management of coastal zone resources by increased state regulation and 
by closer coordination and cooperation between state and Federal agen- 
cies with coastal zone responsibilities or interests.* However, the statutory 
implication of this general purpose of fostering cooperation is the imposi- 
tion upon Federal agencies of an obligation to be “consistent, to the 





3. See, e.g., National Environmental Policy Act, 42 U.S.C. § 4331 (1976); Intergovern- 
mental Coordination Act of 1969, 42 U.S.C. § 4231 (1976); Endangered Species Act, 
16 U.S.C. § 1531 et seq (1982); Exec. Order No. 12,072, 43 Fed. Reg. 36,869 (1978); 
Exec. Order No. 12,074, 43 Fed. Reg. 36,875 (1978); Office of Management and Budget 
Circular A-95 (Revised 1976), 41 Fed. Reg. 2,052 (1976). 

. See e.g., Clean Air Act, § 118(b), 42 U.S.C. § 74i8(b). 

. 16 U.S.C. §§ 1451-1464 (1982); Pub. L. No. 92-583, 86 Stat. 1281 (1971); amended 
Pub. L. No. 94-370, 90 Stat. 1013 (1976); Pub. L. No. 95-372. 92 Stat. 630 (1978); 
Pub. L. No. 96-464, 94 Stat. 2060 (1980) (hereinafter cited as CZMA). 

6. See 16 U.S.C. §§ 1453-54 (1982); 15 C.F.R. Part 923 (1981) (hereinafter cited as NOAA). 

7. 16 U.S.C. § 1456 (1982). 

. See 16 U.S.C. § 1452 (1982). 
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maximum extent practicable...” with approved state management pro- 
grams. Thus Federal agencies are obliged to do more than consider state 
programs and to coordinate their activities with state agencies, and yet they 
are not wholly subordinated to state law. Serious problems arise when 
Federal agency consistency can only be achieved by unanticipated expen- 
ditures of funds, compromise of mission requirements or performance stan- 
dards, or similar departures from well established or essential agency 
policies or procedures.’° 

This article reviews the CZMA and its implementing regulations, 
together with recent court decisions pertinent to the Federal consistency 
requirement, and finds little in the way of either specific guidance or general 
standards for the resolution of such consistency problems. A useful point 
of reference for future analysis of consistency disputes may be found in 
the traditional principles of Federal supremacy." This reference point is 
both soundly justified by the CZMA itself and most likely to find support 
among state and Federal agencies for whom the resolution of such prob- 
lems without litigation offers the greatest rewards of efficient and effective 
coastal management. 


II. THE COASTAL ZONE MANAGEMENT ACT OF 1972. 


The CZMA can be seen to establish the following general scheme: 
Federal agencies undertaking activities or issuing leases, licenses or per- 
mits in the coastal zone (that is, outside excluded Federal lands, but within 
the state’s established coastal zone boundary), must carry on those activities 
consistent, to the maximum extent practicable, with approved state 
management programs and must issue only those licenses, leases or per- 
mits which have been certified as consistent by the pertinent state author- 
ity. Federal agencies conducting activities on Federal lands which are ex- 
cluded from the coastal zone, or Federal lands which were never in any 
event within that area enclosed by the state’s coastal zone boundaries, must 
ensure only that those activities are consistent, to the maximum extent prac- 
ticable, with approved state management programs to the extent of “spill 
over impacts” into the state coastal zone. The Secretary of Commerce, 
through his authority to deny approval to a state management program, 
will see that the activities of Federal agencies are not unduly hampered 
by these consistency requirements by ensuring that the state management 





9. 16 U.S.C. § 1456 (1982). 

10. See Kuersteiner, Sullivan, and Temin, Protecting our Coastal Interests: A Policy Pro- 
posal for Coordinating Coastal Zone Management, National Defense and The Federal 
Supremacy Doctrine, 8 B.C. ENv. AFF. L. REV. 705 (1980). 

11. U.S. Const. art. VI, cl.2. 
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programs adequately consider both the views of Federal agencies and the 
mandates of national interest for the preparation and implementation of 
those state programs.'* 

It must be borne in mind that “consistency” with state management pro- 
grams is not the equivalent of subordination to state management programs, 
such as that mandated by the Clean Air Act’* or the Federal Water Pollu- 
tion Control Act.'* Those Acts, and several others affecting environmen- 
tal protection, explicitly waive both sovereign immunity and Federal 
supremacy with respect to Federal agency activities and place Federal agen- 
cies under state environmental control authority to the same extent as any 
“non-governmental entity”’.'> Federal activities which occur outside a state’s 
coastal zone are not subject to the consistency requirement of the CAMA 
except to the extent that these activities have effects which “spill over” 
into the state’s defined coastal zone.’* Furthermore, these “spill over”’ ef- 
fects are only subject to the consistency standard when they “‘directly”’ af- 
fect the state’s coastal zone. Therefore, to the extent that there may be 
disagreement between state and Federal authorities with respect to the 
desirability of Federal activities, or the manner in which they are carried 
out, it is in the interest of the states that the statutory provision excluding 
Federal lands from the coastal zone be defined as narrowly as possible, 
and that the term “directly affecting” be defined as broadly as possible. 

The consistency obligation, however, does impose more stringent con- 
trols upon Federal agency activity than those established for intergovern- 
mental coordination. For example, the Intergovernmental Coordination 
Act of 1969"" and Executive Order 12,072'* both require solicitation and 
consideration of the views of affected state, local and regional government 
areas, and consideration of local plans which may conflict with Federal 
agency plans. Neither, however, require that such consideration extend 
so as to oblige a change in Federal agency plans after such consideration 
has been carried out. It is precisely because the CZMA, in its establish- 
ment of the consistency obligation, neither wholly waives nor wholly 
preserves Federal supremacy that the implementation of the Act, both in 
the program preparation and approval process and in the ongoing rela- 
tionship between Federal and state agencies carrying out the consistency 
obligations, must be pursued with care. 





12. 16 U.S.C. $§ 1455-56 (1982). 

13. 42 U.S.C. §§ 7401-7642 (1976 & Supp. V 1981). 

14. 33 U.S.C. §§ 1251-1376 (1982). 

15. See, e.g., 42 U.S.C. § 7618. See also Hancock v. Train, 426 U.S. 167 (1976). 
16. 15 C.F.R. § 923.33(cM1) (1983). 

17. 42 U.S.C. § 4231 (1976). 

. 43 Fed. Reg. 36,869 (1978). 
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Indeed, such careful attention to the respective rights of the affected 
sovereigns appears clearly in the Act. The Act provides that nothing shall 
be construed “to diminish either Federal or state jurisdiction, responsibility, 
or rights in the field of planning, development or control of water resources, 
submerged lands, or navigable waters,”’’® and further provides that the 
Act does not modify or repeal existing laws applicable to Federal agen- 
cies. Furthermore, the CZMA expressly does not affect any obligations 
of Federal agencies under the Federal Water Pollution Control Act or the 
Clean Air Act.”° 

The element of the CZMA which is most pertinent to Federal agencies 
is 16 U.S.C. § 1456, which establishes Federal consistency obligations. 
There are four separate requirements: 


1. All Federal agencies “conducting or supporting activities directly 
affecting the Coastal Zone” are required to carry out such activities 
“to the maximum extent practicable, consistent with approved state 
management programs.” 

2. Federal agencies undertaking development projects in the coastal 
zone must ensure that such projects are consistent, to the maximum 
extent practicable, with approved state management programs.” 

3. An applicant for the Federal license, lease or permit to conduct 
an activity affecting land or water uses in the coastal zone must ob- 
tain certification by the state of the consistency of the proposed lease, 
license or permit with the state management program, and the Federal 
agency may not issue such lease, license or permit until such certifica- 
tion has been obtained, or until the Secretary of Commerce has ruled 
that the activity to be undertaken is consistent with the objectives of 
the CZMA or is otherwise necessary in the interest of national 
security.** 

4. The requirement for state certification of consistency described 
in the preceding subparagraph is applied as well to the issuance of a 
permit to explore, produce or develop oil or gas by an outer continen- 
tal shelf leasee from the Federal Government.* 


Several other sections of the CZMA, taken together with the foregoing 
clauses, delineate the extent to which Federal supremacy is to be affected 
by the Act. Most importantly, the CZMA excludes from the coastal zone 
“lands the use of which is by law subject solely to the discretion of or which is 





19. 16 U.S.C. § 1456(e) (1982). 

20. 16 U.S.C. § 1456(f) (1982). 

21. 16 U.S.C. § 1456(e)(1) (1982). 
22. 16 U.S.C. § 1456(e)(2) (1982). 
23. 16 U.S.C. § 1456(e3MA) (1982). 
24. 16 U.S.C. § 1456(e3MB) (1982). 
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held in trust by the Federal Government, its officers or agents.”** There 
has been considerable dispute, which will be summarized later in this arti- 
cle, over the meaning of this clause; however, it is clear that its intent is 
to remove Federal lands from those areas over which the state can directly 
exercise coastal zone management authority under the CZMA. The Act 
requires that a state, in developing its coastal management program, pro- 
vide in its program for adequate consideration of the national interest in- 
volved in planning for and in the siting of facilities which are necessary 
to meet “‘requirements which are other than local in rature.’’** The state 
programs must also identify excluded Federal lands”’ and give full oppor- 
tunity to Federal agencies to participate in plan development to the extent 
that the plan is relevant to those agencies.** The Secretary of Commerce 
is charged with responsibility for ensuring, through his review and approval 
authority, that each state management program satisfies these 
requirements.”° 


III. THE COASTAL ZONE MANAGEMENT IMPROVEMENT ACT OF 1980. 


The CZMA, as originally enacted, gave no indication of how the unique 
requirements of national defense were to be accommodated in state coastal 
management programs. In March of 1980, a bill to extend the CZAMA was 
introduced in Congress, and was passed and enacted into law in the fall 
of that year.*° Although a number of changes were made, the basic orien- 
tation of the CZMA was not significantly altered. Indeed, the Coastal Zone 
Management Improvement Act of 1980 has been identified as a “reaffir- 
mation” of the CZMA.*' 

National defense does at least receive explicit recognition in the new Act. 
“Defense needs” are listed, in the section on Congressional findings, among 
the “new and expanding demands” which “are placing stress on these 
[coastal] areas and are creating the need for resolution of serious conflicts 
among important and competing uses and values in coastal and ocean 
waters.””*? Furthermore, in the revised Declaration of Policy, the re- 
quirements for state coastal management programs expressly include 
“priority consideration being given to coastal-dependent uses and orderly 





25. 16 U.S.C. § 1453(1) (1982). 

26. 16 U.S.C. § 1455(c8) (1982). 

27. 16 U.S.C. § 1454(b)(1) (1982). 

28. 16 U.S.C. § 1455(c(1) (1982). 

29. 16 U.S.C. § 1455(c(8) (1982). 

30. Coastal Zone Management Improvement Act of 1980, Pub. L. No. 96-464, 94 Stat. 
2060 (1980) (hereinafter cited as CZMIA). 

31. H.R. Rep. No. 1012, 96th Cong., 2d Sess., reprinted in part [1980] U.S. Cope Conc. 
& Ap. NEws 4362. 

32. 16 U.S.C. § 1451 (1982). 
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processes for siting major facilities related to national defense.’’** Never- 
theless, there is nothing in the CZMIA which provides any greater defini- 
tion of the balance to be struck between state programs and national defense 
interests than those provided in the earlier legislation. 

The legislative history of CZMIA does offer some disturbing views of 
the extent to which Federal agencies generally are expected to subordinate 
their activities to state coastal programs. For example, the CZMIA 
requires coastal agencies to expend an “increasing proportion of each grant 
received...” under the Act “on activities that will result in significant 
improvement being made in achieving the coastal management objectives 
specified in section 1452(2)(A) through (I) of this title.’’** The Committee 
believed this requirement would result in “improved management programs 
while, at the same time, serving the national interest.”** In commenting 
upon the expanded policy section of the CZMIA, the Committee stated, 
with respect to the requirement for “priority consideration”’ for coastal- 
dependent uses and “orderly processes” for siting major facilities relating 
to specified uses, including national defense, as follows: “Although the 
thrust of this policy is for expedited review of permits and consideration 
of coastal-dependent uses or facilities, it does not imply necessary 
accommodation of these facilities.’’*’ 

Further, in commenting upon the requirements for coordination between 
Federal and state agencies expressed in the new policy sections, the 
Committee Report states: 


This new policy underscores the importance for states to consult and 
coordinate with, and give adequate consideration to the federal agen- 
cies in the implementation of their management programs. States are 
encouraged to provide federal agencies with the opportunity to par- 
ticipate and consider federal agency views. This does not, however, 
imply that a state must comply with these views.* 


The above comments indicate an attitude, at least on the part of the 
House Committee, that conflicts between Federal and state agencies need 
not necessarily be resolved by a state in favor of the Federal program. 
Nevertheless, nothing in the CZMIA provides, with any greater precision 
than existed before the Act was passed, any guidance as to when a state’s 





33. 16 U.S.C. § 1452(2C) (1982). 

34. H.R. Rep. No. 1012, 96th Cong., 2d Sess., reprinted in part [1980] U.S. CopE Conc. 
& Ap. News 4362. 

35. 16 U.S.C. § 1455(a)(3) (1982). 

36. H.R. Rep. No. 1012, 96th Cong., 2d Sess., reprinted in part [1980] U.S. CopE Conc. 
& Ap. NEws 4363. 

37. Id. at 4388. 

38. Id. 
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refusal to accede to Federal agency views of the national interest, particu- 
larly in matters of national defense, would become so obstructive to the 
effective implementation of Congressionally authorized Federal activities 
that the mandates of the state program become “impracticable” 
of consistency. 


IV. THE REGULATIONS. 


A review of the CZMA and CZMIA along the foregoing lines makes 
it immediately apparent that the role of the Secretary of Commerce in the 
development of state management programs is critical to the smooth func- 
tioning of the Acts, and to the preservation of the reasonable independence 
of Federal agencies in pursuing their Congressionally mandated activities. 
It might have been hoped that the regulations published by NOAA under 
the authority of the Secretary of Commerce would have laid out, in detail, 
the standards which the Secretary would apply in evaluating the state pro- 
grams’ consideration of the national interest and national defense, and the 
degree to which states would be required to abide by Federal agency ex- 
pressions of the national interest in Federal agency comments on state 
management program drafts. Regrettably, however, the NOAA approved 
regulations do little more than require that states solicit and consider the 
views of Federal agencies on national interest issues.*° 

Typical is a section of the program approval regulations which requires 
that the state agency contact each relevant Federal agency, provide for 
Federal agency input, maintain records, and evaluate Federal comments. *° 
The regulation later provides that the state, when it finds it “appropriate”, 
should “accommodate” the substance of Federal agency comments on the 
management program and “indicate the nature of major comments” by 
Federal agencies, discussing “any major differences or conflicts between 
the management program proposals and the Federal views.”’*' Thereafter, 
the Assistant Administrator of NOAA, to whom program approval author- 
ity is delegated,** must determine whether the state consideration of rele- 
vant Federal agency views during the program development has been ade- 
quate, based upon the nature and reasonableness of the state’s evaluation 
of and response to relevant Federal agency views that relate to substantive 
requirements of the Acts, and particularly those relating to “management 
of coastal resources”, “‘statements of national interest in the planning or 
siting of facilities’’, “uses which are subject to the management program”’, 
“areas which are of particular concern”, “boundary determinations”, 





39. 15 C.F.R. Part 923 (1983). 

40. 15 C.F.R. § 923.51(d) (1983). 

41. 15 C.F.R. § 923.51 (d)(5) and (6) (1983). 
42. 15 C.F.R. § 923.70 (1983). 
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“shorefront access and protecting planning’, “energy facility planning and 
erosion planning processes”, and “federally developed or assisted plans” 
coordinated with management.** 

Similarly vague language, requiring the Assistant Administrator to 
evaluate a state’s consideration of the national interest, but giving no 
guidance as to the standards upon which such review shall be predicated, 
is found throughout the regulations.** This absence of standards is a per- 
vasive deficiency in the NOAA regulations. Perhaps the only area in which 
firm guidance has been provided is on the definition of “consistent to the 
maximum extent practicable’’. In its regulations for consistency review, 
it defines the term as follows: 


(a) The term “consistent to the maximum extent practicable” describes 
the requirement for federal activities including development projects 
directly affecting the coastal zone of states with approved management 
programs to be fully consistent with such programs unless compliance 
is prohibited based upon the requirements of existing law applicable 
to the federal agency’s operations. If a federal agency asserts that com- 
pliance with the management program is prohibited, it must clearly 
describe to the state agency the statutory provisions, legislative history, 
or other legal authority which limits the federal agency’s discretion 
to comply with the provisions of the management program.** 


V. THE COURTs. 


The lack of clarity and specificity as to consideration of the national in- 
terests and national defense in both statutory and regulatory language has 
bedeviled the courts. In a number of cases, the requirements of the CAMA 
for state consideration of the national interest have been evaluated, and 
while the approaches of the various courts have varied greatly, their con- 
clusions have been relatively uniform, and relatively supportive of state 
flexibility in both defining the national interest in specific cases, and in 
limiting Federal agency action which conflicts with the state’s view of the 
national interest. 

One of the earliest cases is American Petroleum Institute v. Knecht,*° 
which dealt with a challenge by the American Petroleum Institute and other 
representatives of the oil industry to the approval of the California Coastal 
Zone Management Program by the Assistant Administrator of NOAA.“ 
Among the challenges in that action was an allegation that the program 
failed to provide for adequate consideration of the national interest 





43. 15 C.F.R. § 923.51(d)(5)i)-(vii) (1983). 

44. 15 C.F.R. § 923.52(b) (1983). 

45. 15 C.F.R. § 930.32(a) (1983). 

46. 456 F.Supp. 889 (C.D. Cal. 1978), aff'd, 609 F.2d 1306 (9th Cir. 1979). 
47. CaL. Pu. REs. CODE $§ 30,000-30,174 (hereinafter cited as CZMP). 
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“involved in planning for, and the siting of, facilities (including energy 
facilities in, or which significantly affect, such states’ coastal zone) which 
are necessary to meet requirements which are other than local in nature”.“* 
Plaintiffs alleged that the CZMA required an “affirmative commitment” 
on the part of California with respect, at least, to energy facilities, and 
asserted that the CZMP’s lack of specificity, coupled with what plaintiffs 
characterized as “‘California’s overall antipathy to energy development”’, 
permitted the Coastal Commission to “veto” energy development activities 
by a finding of inconsistency with the CZMP.* The court concluded that 
the CZMA required no “affirmative commitment”, but only that, as stated 
in NOAA’s comments to its revised program approval regulations: 


The purpose of “adequate consideration” is to achieve the Act’s “spirit 
of equitable balance between State and national interests”. As such, 
consideration of facilities in which there may be a national interest must 
be undertaken within the context of the Act’s broader finding of a “‘na- 


tional interest in the. . . beneficial use, protection and development of 
the Coastal Zone” [§ 302(a)].*° 


The court concluded its analysis of the national interest challenge by point- 
ing out that plaintiffs were safeguarded from arbitrary decisions of the 
California Coastal Commission through its power of consistency review, 
by the availability of judicial review, by their right to review by the Secretary 
of Commerce on the grounds that an activity opposed by the California 
Coastal Commission is nevertheless consistent with the objectives of the 
CZMA or is “otherwise necessary in the interest of national security”, and 
by the obligation of the Secretary of Commerce to conduct a continuing 
review of each state’s implementation of its management program, and 
his authority to terminate financial assistance to a state which fails, without 
justification, to adhere to its Federally approved program.” 

Later cases have examined state challenges under the CZMA to Federal 
agency decisions or activities, but have not addressed the Federal supremacy 
issue. In Southern Pacific Transportation Company v. California Coastal 
Commission,™ the California Coastal Commission challenged the right of 
the Interstate Commerce Commission to issue a permit for the tearing up 
of tracks and dismantling of a right of way by the Southern Pacific 
Transportation Company, without first complying with the consistency 





48. Knecht, 456 F.Supp. at 922, citing 16 U.S.C. § 1455(c)(8); see, e.g., 15 C:F.R. § 
920.12(b)(2) (1983). Each state must demonstrate that “‘adequate steps have been or 
are being taken to meet the requirements under sections 306 and 307 of the Act which 
involve Federal officials or agencies.” 15 C.F.R. § 920.42(a)(4) (1983). 

49. Knecht, 456 F. Supp. at 922. 

50. Knecht, 456 F. Supp. at 925, citing 43 Fed. Reg. 8,379 (1978). 

51. Knecht, 456 F. Supp. at 926. 

52. 520 F.Supp. 800 (N.D. Cal. 1981). 
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review process applicable to permits. The court pointed out that the con- 
sistency provision of the CZMA was intended “to play a crucial role in 
motivating the states to cooperate with the Federal Government under the 
CZMA. This enhancement of the power of the Coastal States was to be 
limited only by ‘matters of overriding national interest.”’** To emphasize 
the point, the court stated “Congress provided no automatic exemption 
for CZMA-mandated consistency review even in the sensitive area of 
defense projects.” 

The court, without commenting further on how this “sensitive area” 
should be treated, then concluded that the CZMA had not been repealed 
implicitly by the revised Interstate Commerce Act,** and that the revised 
Interstate Commerce Act had not preempted state authority under the 
CZMA. The “clear intent of Congress in enacting the CZMA to develop 
a joint Federal-State system for management of coastal zone resources” 
was noted.* In addition, CZMA review was found to impose no signifi- 
cant burden on interstate commerce, either by hindering the railroad from 
performing its interstate commerce function in a manner consistent with 
present and future public necessity and convenience, or by imposing “op- 
portunity cost of delay” in recycling the trackage, with an eventual increase 
in fares. 

The court distinguished In re Boston and Maine Corp,™ in which it was 
held that states do not have authority to control the track removal phase 
of railroad abandonments, emphasizing that case involved preemption of 
state law, as well as the exclusive bankruptcy jurisdiction of the Federal 
courts. The court did state: “Whether this court would curtail the Coastal 
Commission’s authority if this were a bankruptcy and reorganization pro- 
ceeding need not be decided at this time.” The court then concluded “Con- 
gress clearly sought to make the CZMA applicable to all Federal permits 
and licenses.’’®° 

It was noted earlier in this article that the definition of the term “directly 
affecting” the coastal zone was politically sensitive, because that defini- 
tion would narrow or enlarge Federal agency responsibilities under the 





. Id. at 803 (citation omitted). 

. Id. (citations omitted). 

. 49 U.S.C. §§ 10,903-07 (1982). 

. California Coastal Commission, 520 F.Supp. at 804. 

596 F.2d 2 (1st Cir. 1979). 

. California Coastal Commission, 520 F.Supp. at 806. 

. Id. at 807. 

. The court, however, concluded that it could not grant the relief requested by the Coastal 
Commission because jurisdiction to review I.C.C. orders, with exceptions not relevant, 
was in the Court of Appeals, and that no timely petition for review in the Court of Ap- 
peals had been filed. Id. at 808. 
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CZMA’s consistency provisions. In State of California by and through 
Brown v. Watt,” the U.S. District Court dealt at length with the defini- 
tion of the term “directly affecting” the coastal zone, in resolving a challenge 
by the State of California and others to the determination of the Secretary 
of the Interior that preleasing activities associated with Outer Continental 
Shelf Lease Sale No. 53 had no direct effects on California’s coastal zone. 
The legislative history of the CZMA was extensively reviewed, including 
the 1980 reauthorization of the CZMA by the CZMIA,® and the “two 
alternative definitions” of the term “directly affecting” in the House Com- 
mittee Report.® The court emphasized that an interpretation of the phrase 
“directly affecting” must “give due consideration to the reciprocal roles 
intended to be assigned to Federal agencies and to the states.”’ The court 
continued: 


The states are intended to have a significant role in essential planning 
and coordination for the development of the Coastal Zone.They are 
intended to be involved in every stage of planning from drawing board 
to execution . . .it would be anomalous to impute to the Congress which 
induced the states to formulate these [coastal zone management] plans 
an intention to permit the Federal Government to proceed with critical 
decision-making in total disregard of them. Congress can hardly have 
had such an intent. The CZMA was purposely designed to encourage 
cooperation between Federal, State and local governments rather than 
conflict, and it should be construed in a manner which will effectuate 
that purpose. 


These observations, however, must be read in light of the court’s opi- 
nion of the CZMA’s requirement for state consideration of Federal agency 
opinions. For example, the court stated: “While the Act assigns final 
responsibility for management to states with such a program, the Federal 
agencies are given significant power over the policy choices which a state 
incorporates into its coastal management plan.’ 

The court then noted the requirements of 16 U.S.C. § 1456(b) which pro- 
hibit approval of a state’s program “unless the views of Federal agencies 
principally affected by such program have been adequately considered’, 





61. 520 F.Supp. 1359 (C.D. Cal. 1981). 

62. Pub. L. No. 96-464, 94 Stat. 2060 (1980). 

63. Watt, 520 F. Supp. at 1373; see H.R. Rep. No. 1012, 96th Cong., 2d Sess. 34, 
reprinted in [1980] U.S. CopE Conc. & AD. NEws 4382. Under these definitions, an 
activity directly affects the Coastal Zone “‘whenever a Federal activity has a functional 
interrelationship from an economic, geographic or social standpoint with a State coastal 
program’s land or water use policies” or “when a Federal agency initiates a series of 
events of coastal management consequence.” 

64. Watt, 520 F. Supp. at 1370-71. 

. Id. at 1369. 
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and the provision of 16 U.S.C. § 1455(c)(8) that a program must provide 
“for adequate consideration of the national interest”.® The court did not 
discuss whether such consideration had in fact been given in the California 
CZMP. 

The Court of Appeals® upheld the District Court’s conclusion as to the 
scope of the term “directly affecting”, but disagreed with the District Court 
opinion insofar as that opinion determined that final authority to deter- 
mine consistency “to the maximum extent practicable”’ was with the state. 
The Court of Appeals held that determination rested ultimately with the 
Secretary of Commerce under 16 U.S.C. § 1456(c)(3)(A)-(B), and 
concluded: 


The limit beyond which conformity with a state plan would not be 
practicable to the maximum extent cannot be precisely delineated. Such 
factors as the extent to which leasing, exploration, development, drill- 
ing, and production would be hampered or proscribed by conformity; 
the reasonableness of the state plan; as well as the terms of the par- 
ticular proposed lease sale must be examined. Beyond this it is dif- 
ficult to go; verbal formulas cannot eliminate the necessity of examin- 
ing each situation with care and sensitivity to the concerns of the state 
and the nation.® 


The Ninth Circuit opinion seems to permit reexamination of the 
“reasonableness” of a state program even after its approval by NOAA, 
if the Federal project in question might be “hampered or prohibited’’ by 
Federal agency consistency with the state program. 

On January 11, 1984, the Supreme Court in a five to four decision re- 
versed the Ninth Circuit decision in this case holding that “‘the Secretary 
of the Interior’s sale of outer continental shelf oil and gas leases is not an 
activity ‘directly affecting’ the coastal zone within the meaning of the 
statute.” It is important to note, however, that the Court distinguished 
between the sale of a lease which it held does not require a consistency 
review “and the issuance of a permit to ‘explore,’ ‘produce,’ or ‘develop’ 
oil or gas” which does require a CZMA consistency review. 

In summary, it may fairly be stated that recent cases interpretating the 
CZMA have tended to support a liberal interpretation of state authority 
with respect to the consistency provisions of the CZMA. These decisions 
are based upon an express or implied reading of the CZMA to the effect 
that the states, in developing their programs, will have indeed cooperated 
with Federal agencies, solicited their comments on the program, given 





66. Id. at 1369. 

67. 683 F.2d 1253 (9th Cir. 1982). 

68. Id. at 1265. 

69. Secretary cf the Interior v. California, ____ U.S. , 104 S.Ct. __, 78 L.Ed.2d 
496 (1984). 
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“‘adequate consideration” to agency views of the Federal interest, and 
engaged in the cooperative planning envisioned by the CZMA. None of 
these cases interpret the CZMA to give direct control over Federal activities 
to state coastal management authorities. Nevertheless, while they recognize 
the ambiguities and inadequacies of the Act’s intentions with respect to 
the adjustments of Federal and state authority,”° the courts, with the possi- 
ble exception of American Petroleum Institute v. Knecht,” have assumed 
that the cooperative process has indeed worked well, and, whatever an in- 
dividual state’s consideration of the national interest might have been, pro- 
gram approval by NOAA resolves any earlier disputes. It must thus be 
concluded that the courts, like Congress and the regulatory agencies charged 
with implementation of the CZMA, have yet to grapple squarely and firmly 
with the changes which the CZMA may or may not have been intended 
to make in the principles of Federal supremacy. 

One other politically sensitive provision of the CLMA—the excluded land 
provision” has been judicially clarified recently. In State of Washington, 
Department of Ecology v. United States, "* the Washington Department 
of Ecology had challenged a NOAA regulation which provided as follows: 
“States must exclude from their coastal zone management zone those lands 
owned, leased, held in trust or whose use is otherwise by law subject solely 
to the discretion of the Federal Government, its officers or agents.”’* The 
state contended that this regulation impermissibly broadened the defini- 
tion of Federal lands provided by the CZMA. 





70. In State of California By and Through Brown v. Watt, 520 F.Supp. at 1369, the court 
stated that “the language of § 307(c)(1) is neither clear nor unambiguous’, and quoted 
the following statement by Chairman Gerry E. Studds of the House Subcommittee on 
Oceanography: “I think particularly that sections 307 and 308 challenge anyone whose 
native tongue is English to discern what Congress had in mind when it wrote those 
sections”. In American Petroleum Institute V. Knecht, 456 F.Supp. 889, 931 (C.D. 
Cal. 1978),the court concluded a lengthy analysis of the Act with the following language: 


The length, complexity and convolutions of this memorandum and of the findings 
and conclusions set forth herein speak louder and much more eloquently than the 
words themselves. The message is as clear as it is repugnant: Under our so-called 
Federal system, the Congress is constitutionally empowered to launch programs 
the scope, impact consequences and workability of which are largely unknown, 
at least to the Congress, at the time of enactment; the Federal bureaucracy is legally 
permitted to execute the Congressional mandate with a high degree of of befuddle- 
ment as long as it acts no more befuddled than the Congress must reasonably have 
anticipated; if ultimate execution of the Congressional mandate requires interac- 
tion between Federal and state bureaucracy, the resultant maze is one of the prices 
required under our system. 


Tl. 456 F.Supp. 889 (C.D.Cal. 1978). 

72. 16 U.S.C. § 1453(1) (1982). 

73. No. C78-223V (W.D.Wash. Aug. 5, 1981). 
74. 15 C.F.R. § 923.30 (1981). 
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The court pointed out that the statute, on its face, does not “include 
any Federal lands within the coastal area’’, and that the statutory iden- 
tification of lands to be excluded is ambiguous. Referring then to the 
legislative history, the court quoted the following language from the Con- 
ference Committee Report: “The Conferees also adopted the Senate 
language in this section which made it clear that Federal lands are not in- 
cluded within a state’s coastal zone. As to the use of such lands which would 
affect a state’s coastal zone, the provision to Section 307(c) would apply.””* 
The Senate Report, explaining the “Senate language”’ adopted by the con- 
ferees stated: ““The Coastal Zone is meant to include non-Federal coastal 
waters and the non-Federal land beneath the coastal waters and the adja- 
cent non-Federal shore lands including the waters therein and 
thereunder.”’”® 

The court concluded that it was unable to discern a clear and unam- 
biguous intention on the part of Congress to subject Federal lands to the 
state coastal zone management programs. Therefore, the exclusion of all 
Federally-owned lands from the coastal zone expressed in the NOAA regula- 
tion was appropriate. However, the court declined to extend the exclusion 
to Federally leased lands, and held instead that each lease will have to be 
reviewed to determine whether the use of the leased land is subject solely 
to the discretion of the Federal Government. The “standard form” leases” 
do not explicitly grant sole discretion over use to the Federal Government, 
and while these standard forms could be drafted to grant such discretion, 
explicit language should be employed to make the point absolutely clear. 
This assumes that the lessor agrees to transfer sole discretion; should a 
lessor be unwilling to do so, resort to condemnation would be an alter- 
native. The consequence of failing to obtain sole discretion over leased land, 
of course, is that activities on such lands would be “‘in the coastal zone”’, 
and would be subject not only to the consistency requirements of 16 U.S.C. 
§ 1456(c)(1), but to the additional requirement of 16 U.S.C. § 1456(c)(2). 


VI. A PROPOSAL TO APPLY FEDERAL SUPREMACY TO THE 
CONSISTENCY OBLIGATION OF CZMA. 


The general absence of discussion, in the foregoing cases, of the doc- 
trine of Federal supremacy is puzzling, since that doctrine is classically 
adapted to resolving such issues of the respective constitutional authority 
of Federal and state governments, and for determining the extent to which 
Federal authority may have been waived by Congressional action. There 
are few areas of law where a principle is stated with such finality and 





75. H.R. Rep. No. 1544, 92nd Cong., 2nd Sess. 12 (1972). 

76. S. Rep. No. 753, 92nd Cong., 2nd Sess. 8-9 (1972). 

77. Standard Forms 2, 2A and 2B, 41 C.F.R. §§ 1-16.901-2, 1-16.901-2A, and 1-16.901-2B 
(1983). 
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universal character as the supremacy of the Federal Government when act- 
ing within its lawful areas of authority. It was early stated that “the Con- 
stitution and the laws made in pursuance thereof are supreme; that they 
control the Constitution and laws of the respective states and cannot be 
controlled by them.””* That case continued: “It is of the very essense of 
supremacy to remove all obstacles to its action within its own sphere, and 
so to modify every power vested in subordinate governments, as to exempt 
its own operations from their own influence.””® The doctrine has been re- 
stated from time to time in similarly absolute terms.*° Whether the states’ 
attempted exercise of control over the Federal Government is by means 
of taxation,"' or by the imposition of licensing requirements upon Federal 
employees, or by the imposition of permit requirements,® the constitu- 
tional limits have been clearly established and consistently sustained. With- 
out an express and unequivocal Congressional grant of authority, state and 
local governments are powerless to impede Federal activities.“ 

The Constitution also confers upon the Federal Government plenary 
authority to control its own property.** This power is “without limitation”®* 
and although Congress may authorize a state or local government to exercise 
certain limited authority over public lands, that authority must be exer- 
cised in subordination to Federal law, and must be “entirely consistent 
therewith.’ 





78. McCulloch v. Maryland, 17 U.S. (4 Wheat.) at 426. 

79. Id. at 427. 

80. Cunningham v. Neagle, 135 U.S.1 (1890). “The United States is a government with 
authority extending over the whole territory of the Union, acting upon the states and 
upon the people of the states. While it is limited in the number of its powers, so far 
as its sovereignty extends, it is supreme. No state government can exclude it from the 
exercise of any authority conferred upon it by the Constitution, obstruct its authorized 
officers against its will, or withhold from it for a moment the cognizance of any subject 
to which that instrument has committed it.”” Cunningham, 135 U.S. at 62; Hancock 
v. Train, 426 U.S. 167 (1976). 

81. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819); Van Brocklin v. Anderson, 

117 U.S. 151 (1886). 

. Johnson v. State of Maryland, 254 U.S. 51 (1920). 

. Hancock v. Train, 426 U.S. 167 (1976). 

. “[T]here is a plain repugnance in conferring on one government a power to control the 
constitutional measures of another, which other, with respect to those very measures 
is declared to be supreme over that which exerts the control. The states have no power, 
by taxation or otherwise, to retard, impede, burden or in any manner control, the opera- 
tions of the Constitutional laws enacted by Congress to carry into execution the powers 
vested in the general government.” Van Brocklin, 117 U.S. at 155-56. 

85. U.S. Const., art. IV, §3, cl. 2: “The Congress shall have the power to dispose of and 
make all needful Rules and Regulations respecting the territory or other property belong- 
ing to the United States.” 

86. United States v. City and County of San Francisco, 310 U.S. 16 (1940); United States 
v. Matherson, 367 F.Supp. 779 (E.D. N.Y. 1973). 

87. Butte City Water Company v. Baker, 196 U.S. 119 (1904); United States v. City and 

County of San Francisco, 310 U.S. 16 (1940). 
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Applying these principles to the issues likely to arise under the CAMA, 
it may properly be concluded that deference to state coastal management 
programs is not “practicable” for Federal agencies if such deference would 
require the agency to diminish or abandon activities essential to the ac- 
complishment of its duties under Federal law. This conclusion permits a 
state to limit the discretion of a Federal agency in those areas where the 
Federal agency has discretion in the manner or mode of its activity, but 
prohibits the state’s exercise of its consistency review authority in any man- 
ner which would result in the Federal agency being “forbidden to operate”™ 
or where the state attempts to require the performance of functions or the 
expenditure of funds not authorized by law. The NOAA definition of “con- 
sistent to the maximum extent practicable’’, as requiring full consistency 
“unless compliance is prohibited based upon the requirements of existing 
law applicable to the Federal agency’s operations’”®’ becomes reasonable 
when read in this light. Reading the regulatory provision to require ex- 
press or explicit language in a Federal statute “prohibiting” an agency’s 
compliance with a state coastal management program, would be both 
contrary to the CZMA and inconsistent with Federal supremacy. 

It is important to bear in mind that the “law’’ applicable to Federal 
agency activities includes not only express grants of authority and re- 
quirements of agency action, but also the variety of prohibitory and per- 
missive statutes respecting acquisition of property, expenditure of funds, 
and similar matters; and also includes those regulations having the force 
of law by which the policies and procedures of Federal agencies are 
determined and promulgated. 


VII. CONCLUSION. 


Adoption of the foregoing interpretation as a starting point for the resolu- 
tion of conflicts between state and Federal agencies over consistency obliga- 
tions would go far toward providing a workable framework based upon 
well established constitutional principles which have been consistently ap- 
plied from the time of their initial pronouncement, and which are elaborated 
in a large number of decisions from which relatively precise guidance can 
be obtained in a variety of circumstances. It is consistent with the broad 
purpose of the CZMA to foster cooperation and coordination, while per- 
mitting a relatively clear delineation of the line beyond which state authority 
may not extend. Most importantly, it provides a tool for resolution of prob- 
lems at the lowest operating levels of the respective governments involved, 
thereby fostering the goals of efficient administration and cooperative 
planning so essential to wise coastal zone administration. 





88. Hancock v. Train, 426 U.S. at 180. 
89. 15 C.F.R. § 930.32(a) (1983). 
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Issue 33 
Judicial Supervision of Plea Negotiation 
in the Military and Federal Criminal Justice Systems 


Lieutenant Commander Thomas R. Taylor, 


JAGC, USN* 


In 1971 the United States Supreme Court enunciated a fairness 
and a detrimental reliance principle regarding plea bargaining be- 
tween the government and an accused. Controversy following this 
pronouncement has focused upon whether judicial enforcement of 
accepted plea proposals should be compelled absent detrimental 
reliance by the defendant, as well as what action is sufficient to 
denote detrimental reliance. This author surveys plea bargaining 
in the military justice system and undertakes an examination of 
federal and military precedent to acertain each practice’s current 
position on these issues. Finding that an intended procedural amend- 
ment fails to comply with existing military case law, modification 
of this Rule for Courts-Martial is proposed. 


I. INTRODUCTION. 


In Santobello v. New York’ the United States Supreme Court 
formally authorized and encouraged plea bargaining as an essential com- 
ponent of the administration of criminal justice. Recognizing that the prac- 
tice must be properly administered, the Court announced that an accused 
must be treated with fairness in securing such an agreement, and cautioned 
that when a guilty plea rests upon a promise by the government, that pro- 
mise must be fulfilled.* Interpretation of these “fairness” and “detrimen- 
tal reliance” principles has since evoked considerable judicial*® and scholarly 
debate.* 





*Lieutenant Commander Taylor is currently serving as an instructor at the Naval Justice 
School, Newport, Rhode Island. He received the LL.M. degree from New York University 
in 1983, and the J.D. degree from the University of Buffalo in 1977. He is admitted to prac- 
tice before the New York Bar. The views in this paper are those of the author and do not 
reflect those of the Department of the Navy or the Judge Advocate General of the Navy. 

1. 404 U.S. .257 (1971). 

2. Id. at 261-262. 

3. Compare Cooper v. United States, 594 F.2d 12 (4th Cir. 1979) (judicial enforcement 
of plea bargains may be premised on fairness principles alone) with Government of Virgin 
Islands v. Scotland, 614 F.2d 360 (3d Cir. 1980) (judicial enforcement of plea bargains 
requires proof of detrimental reliance). 

4. See generally Westin and Westin, A Constitutional Law of Remedies for Broken Plea 
Bargains, 66 CaLiF. L. REV. 471 (1978); Comment, Specific Enforcement to Ensure 
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This controversy has principally arisen as a result of the government’s 
attempted withdrawal from a plea bargain prior to entry of pleas by the 
accused. The Fourth Circuit has taken the position that Santobello requires 
enforcement of such plea proposals on substantive due process and sixth 
amendment grounds.* The Third Circuit believes such judicial intrusion 
into the prosecutorial function is unwarranted, particularly in light of the 
adequacy of a jury trial as a remedy absent proof of detrimental reliance 
by the accused.° 

Proposed amendments to the Manual for Courts-Martial,’ to take ef- 
fect August 1, 1984, incorporate a regulatory framework governing plea 
bargaining with the military accused which is applicabie service wide. The 
pertinent provision, Rule for Courts-Martial 705, addresses the procedure 
for negotiating a plea, permitted terms and conditions, and restrictions upon 
subsequent withdrawal. In particular, this rule provides that “the govern- 
ment may withdraw from a pretrial agreement at any time before the ac- 
cused begins performance of promises contained in the agreement.’ 

The purpose of this paper is to examine this provision in light of federal 
and military precedent. The thesis ultimately posited is that the discretion 
inherent in this rule is not only inconsistent with military appellate deci- 
sions, but also directly contravenes certain basic premises of the military 
justice system. Modification of this amendment is therefore suggested, with 
appendix A to this article submitted for consideration in this regard. 


II. PLEA BARGAINING IN THE MILITARY. 


Although not as prevalent as in the civilian criminal justice system, plea 
bargaining disposes of a significant percentage of the military’s more serious 





Due Process in Plea Bargaining, 21 WM. & Mary L. REv. 521 (1979); and Note, 
Criminal Law-Plea Bargaining Agreements-Right to Enforcement Derived from Fifth 
and Sixth Amendments, 3 W. NEW. ENG. L. REv. 249 (1980). 

. Cooper v. United States, 594 F.2d 12, 15-16 (4th Cir. 1979). 

6. Government of Virgin Islands v. Scotland, 614 F.2d 360, 363-65 (3d Cir. 1980). 

- MCM, 1969 (Rev.). Congress delegated to the Executive branch of the government 
the authority to establish the rules of evidence and the procedures before courts-martial. 
The President responded by issuing the MCM, which has since undergone seven changes 
by Executive order. See generally E. BYRNE, MILITARY Law 10-11 (1975). 

8. R.C.M. 705(d) provides: 


(5) Withdrawal. 

(A) By accused. The accused may withdraw from a pretrial agreement at any 
time; however, the accused may withdraw a plea of guilty or a confessional stipula- 
tion entered pursuant to a pretrial agreement only as provided in R.C.M. 90%h) 
or 811(d) respectively. 

(B) By convening authority. The convening authority may withdraw from a 
pretrial agreement at any time before the accused begins performance of promises 
contained in the agreement, upon the failure by the accused to fulfill any material 
promise or condition in the agreement, when inquiry by the military judge discloses 
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criminal cases.’ The procedure for negotiated pleas is currently regulated 
by appellate case law and statutory provisions promulgated by the 
Secretaries for their respective services. Distinguishing features of this 
system include the parties to such an agreement, the content of a negotiated 
plea, and the effect of such an agreement on the judicial proceeding. 


A. Parties to the Negotiated Plea. 


The two distinct steps required to subject a servicemember to court- 
martial are the establishment of a court using a written convening order 
and the referral of that servicemember’s case to trial by that court.'® Encom- 
passed within this governmental function is the discretion regarding what 
offenses to charge,'' what forum to select,'* and what sentence to approve 
subsequent to the accused’s trial.'* The “convening authority,”’ normally 
the commanding officer of the accused, is also the only military official 
authorized to enter into a pretrial agreement on the government’s behalf.'* 





a disagreement as to a material term in the agreement, or if findings are set aside 
because a plea of guilty entered pursuant to the agreement was held improvident 
on appellate review. 

9. Statistics furnished by the Office of the Judge Advocate General of the Navy indicate 
that for calendar year 1983 (Jan-Nov), 358 cases out of a total of 781 general courts- 
martial contained pretrial agreements. 

10. The categories of military commanders who have authority io convene the three types 
of court-martial are set forth in the Uniform Code of Military Justice (UCMJ). 

11. The military’s penal code is set forth in the UCMJ, arts. 77-134, 10 U.S.C. $§ 877-934 
(1982). 

12. The three types of court-martial are the summary, special, and general. The summary 
court-martial is the least formal of the three, where one officer performs the prosecutorial, 
defense, and judicial function to dispose of relatively minor offenses. The special court- 
martial is a true judicial proceeding where the accused may exercise certain counsel 
rights and elect trial by military judge alone or by members. The maximum authorized 
punishment of a bad-conduct discharge, six months confinement at hard labor, forfeiture 
of two-thirds pay for six months, and reduction to the lowest enlisted paygrade is the 
jurisdictional limit of this court regardless of the offense committed. The general court- 
martial is reserved for the most serious offenses and must be preceded by a preliminary 
hearing under UCMJ, art. 32, 10 U.S.C. § 832 (1982) The accused may again exercise 
certain counsel rights and elect trial by military judge alone or by members, however, 
the maximum punishment which may be adjudged is determined by the listing in MCM, 
1969 (Rev.), par. 127 for the offense committed. For a general discussion of these three 
military forums, see BYRNE, supra note 7, at 14-15. 

13. After a trial by court-martial the record is forwarded to the convening authority for 
initial review. The convening authority’s action on the record is a legal document set- 
ting forth, in prescribed language, the convening authority’s decisions and orders with 
respect to the findings and sentence of the court. See UCMJ, art. 64, 10 U.S.C. § 864 
(1982); MCM, 1969 (Rev.), par. 88. 

14. See, e.g., United States v. Crawford, 46 C.M.R. 1007 (A.C.M.R. 1972) (the ability 
of the convening authority to enter into pretrial agreements is judicial in nature and 
is non-delegable). 
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The inequality of bargaining positions inherent in this relationship has 
occasioned a host of statutory and appellate proscriptions designed to pre- 
vent government abuse. For example, the Manual of the Judge Advocate 
General prohibits the unreasonable multiplication of charges or the preferral 
of more serious charges in order to persuade the accused to enter into a 
negotiated plea,'* and requires that any offer to enter into a pretrial agree- 
ment must originate with the accused and his counsel.'* In addition, con- 
vening authorities are instructed not to accept such an offer when they are 


advised that the evidence admissible at trial may be insufficient to convict.'’ 
B. The Content of Pretrial Agreements. 


The offer to enter into a pretrial agreement should be communicated 
to the convening authority via the trial counsel assigned to the accused’s 
case.'* As the decision whether to accept such a proposal is within the sole 
discretion of the convening authority, this initial offer is typically followed 
by negotiations between counsel for the accused and the convening author- 
ity, after which terms acceptable to the government are incorporated into 
the proposed plea. 

The military’s highest court has historically taken the position of not 
allowing the government to exploit its superior bargaining power to im- 
pose terms and conditions prejudicial to the accused. As this court noted 
in United States v. Cummings:'” 


We reiterate our belief that pretrial agreements are properly limited 
to the exchange of a plea of guilty for approval of a stated maximum 
sentence. Attempting to make them into contractual type documents 
which forbid the trial of collateral issues and eliminate matters which 
can and should be considered below, as well as on appeal, substitutes 
the agreement for the trial and, indeed, renders the latter an empty 
ritual.”° 


Although accused have been allowed to waive the article 32 investiga- 
tion,”’ elect trial by military judge alone,” and substitute stipulated 





15. JAGMAN, § 0114 a(1)(b). This manual contains regulations promulgated by the 
Secretary of the Navy to supplement the MCM, 1969 (Rev.). 

16. Id. at § 0114 a(1)a). 

17. Id. at § 0114 a(1)(b). 

18. Id. at § 0114 a(1)(a). See also Maria, Negotiating and Drafting the Pretrial Agreement, 
15 JAG J. 117 (1971) (hereinafter cited as Pretrial Agreement) (discusses the recom- 
mended procedure for plea bargaining in the Navy). 

19. 17 U.S.C.M.A. 376, 38 C.M.R. 174 (1968). 

20. Id. at 380, 38 C.M.R. at 178. 

21. United States v. Schaffer, 12 M.J. 425 (C.M.A. 1982). 

. United States v. Schmeltz 1 M.J. 8 (C.M.A. 1975). 
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testimony for live testimony during the sentencing phase,” judicial tolerance 
has been premised upon the inclusion of such provisions in the pretrial 
agreement at the insistence of the defense and the fact that such provi- 
sions did not involve the waiver of any “fundamental rights.’’** Provisions 
to waive all motions,”* present no evidence in extenuation and mitigation,” 
and waive appellate representation’ have been stricken as void against 
public policy despite the initiation or concurrence of the defendant. 

Consideration from the convening authority typically consists of an agree- 
ment not to proceed at trial with those offenses to which the accused pleads 
not guilty,”* as well as to suspend or disapprove certain portions of the 
sentence adjudged by the court during the review of the case.”® Military 
courts have taken the position that these promises by the convening author- 
ity must be construed to the advantage of the defendant.*° For example, 
when the pretrial agreement notes that a portion of the sentence is to be 
suspended, but does not clearly indicate what portion, the remedy is to 
direct the suspension of the entire sentence.* 

The responsibility for interpreting the meaning and effect of each pro- 
vision in a pretrial agreement falls to the military judge presiding at the 
accused’s trial. Such judicial supervision is effectuated by the requirement 
that all terms and conditions of a negotiated plea must be reduced to a 
writing which is signed by the parties and introduced at the accused’s court- 
martial.*? 


C. The Effect of Pretrial Agreements on Military Courts-martial. 
Military courts-martial are bifurcated proceedings divided into guilt and 


penalty phases. A pretrial agreement relieves the trial counsel from prov- 
ing the guilt of the defendant. In all other respects, the accused receives 
a full judicial proceeding. 





23. United States v. Mills, 12 M.J. 1 (C.M.A. 1981). 

24. “[T]his court has clearly stated that pretrial agreement provisions which entail waivers 
of constitutional or codal rights otherwise not waived by a guilty plea are void.” United 
States v. Dawson, 10 M.J. 142, 150 (C.M.A. 1981). 

25. United States v. Schaffer, 46 C.M.R. 1089 (A.C.M.R. 1973). 

26. United States v. Callahan, 22 C.M.R. 443 (A.B.R. 1956). 

27. United States v. Darring, 9 U.S.C.M.A. 651, 26 C.M.R. 431 (1958). 

28. See generally Pretrial Agreement, supra note 18, at 131-32 (discusses pretrial considera- 
tions by the convening authority). 

29. See generally Id. at 125-31 (discusses post-trial considerations by the convening authority). 

30. “Recognizing the strong bargaining position the convening authority occupies, the court 
has consistently held that pretrial agreements will be strictly enforced based upon the 
express wording of the agreement.” United States v. Lanzer, 3 M.J. 60, 62 (C.M.A. 1977). 

31. United States v. Neal, 3 M.J. 593 (N.C.M.R. 1977). 

32. See, e.g., JAGMAN § 0114 a(1)(a); United States v. Stevens, 2 M.J. 488 (A.C.M.R. 
1975) (oral pretrial agreement did not allow adequate scrutiny of the pertinent provi- 
sions by the military judge). 
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Every court-martial begins with an article 39(a) session at which the ac- 
cused’s election of counsel and selection of trial by military judge or 
members is ascertained.** This is followed by an arraignment on the 
charges, a motion stage, and the accused’s entry of pleas.** If the accused 
pleads guilty, the military judge is required to conduct an inquiry into the 
providency and voluntariness of such a plea which is quite similar to the 
dictates of federal practice.** 

During the Care inquiry,** the military judge must personally question 
the accused as to the elements of the offenses and the facts and cir- 
cumstances which demonstrate guilt. If the accused raises any matters in- 
consistent with a plea of guilty,*’ or refuses to acknowledge guilt,** the 
pleas must be rejected. 

As part of this inquiry, the military judge must also ascertain whether 
the pleas have been induced by any promises or understandings with the 
government. Sub rosa agreements are prohibited in military practice,*’ and 
both trial and defense counsel are obligated to divulge all agreements to 
the court.“ 

The pretrial agreement is received at this juncture, with counsel retain- 
ing the sentencing promises by the convening authority wher the accused 
has elected trial by military judge alone. There follows a comprehensive 
examination of this document, with the military judge interpreting each 





33. UCMJ, art. 39%a), 10 U.S.C. § 839%a) (1982). 

34. For a discussion of procedures in special and general courts-martial see BYRNE, supra 
note 7, at 376-387. 

35. See generally FED.R. CRIM.P. 11(c)-(f) (details the plea inquiry required in federal 
courts). 

36. In United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), the Court of 
Military Appeals prescribed standards for conducting inquiry into the providency of 
a guilty plea. 

37. Whether or not a statement is inconsistent is determined on the basis of the substantive 
law as to the elements of the offense. The test is whether the statement by the accused 
tends to negate an essential element or raise an affirmative defense. See, e.g., United 
States v. Jemmings, 1 M.J. 414 (C.M.A. 1976) (duress defense raised during plea 
inquiry). 

38. UCMJ, art. 45(a), 10 U.S.C. § 845(a) (1982), specifically requires the court to reject 
a guilty plea where the accused claims innocence. 

39. See, e.g., United States v. Myles, 7 M.J. 132 (C.M.A. 1979) (absence of terms of sub 
rosa agreement on the record not a case of judicial error, but of counsel failure). 

40. “The trial judge should secure from counsel for the accused as well as the prosecutor 
their assurance that the written agreement encompasses all understandings of the par- 
ties.”” United States v. Green, 1 M.J. 453, 456 (C.M.A. 1976). See also United States 

v. Cooke, 11 M.J. 257 (C.M.A. 1981) (not error for military judge to rely on counsel’s 

assurances regarding the absence of any pretrial agreement). 
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provision, and ensuring that the accused’s and each counsel’s understand- 
ing of the meaning and effect comports with that of the military judge.“ 

The rationale behind imposing this requirement upon the military judge 
was announced in United States v. Green,** where the Court of Military 
Appeals noted: 


Judicial scrutiny of plea agreements at the trial level not only will 
enhance public confidence in the plea bargaining process, but also will 
provide invaluable assistance to appellate tribunals by exposing any 
secret understanding between the parties and by clarifying on the record 
any ambiguities which lurk within the agreements. More importantly, 
a plea bargain inquiry is essential to satisfy the statutory mandate that 
a guilty plea not be accepted unless the trial judge first determines that 
it has been voluntarily and providently made. . . Finally we believe trial 
judges must share the responsibility, which until now has been borne 
by the appellate tribunals, to police the terms of pretrial agreements 
to insure compliance with statutory and decisional law as well as 
adherence to basic notions of fundamental fairness.** 


If the pleas are determined provident, and the pretrial agreement held 
not to have violated “appellate case law, public policy, or the judge’s own 
notions of fundamental fairness,”’** findings of guilty are entered and the 
court-martial proceeds to the sentencing phase. During this phase the trial 
counsel is allowed to present matters in aggravation,** and the defense 
counsel matters in extenuation and mitigation.*° The sentencing considera- 
tion promised by the convening authority is not examined in military-judge- 





41. 


REE 


452-616 0 - 84-5 : QL 3 


But see United States v. Passini, 10 M.J. 108 (C.M.A. 1980) (military judge’s failure 
to ask both counsel whether their understanding comported with his was not error where 
the pretrial agreement was so straightforward ‘as to be susceptible to only one 
interpretation). 


. 1 M.J. 453 (C.M.A. 1976). 
. Id. at 456 (citation omitted). 
. In United States v. Williamson, 4 M.J. 708 (N.C.M.R. 1977) the Navy Court of Military 


Review outlined a seven-step procedure for inquiry into pretrial agreements which in- 
cludes the requirement that the military judge strike all provisions that violate either 
appellate case law, public policy, or the judge’s own notions of fundamental fairness 
and make a statement on the record that the judge considers all remaining provisions 
to be in accord with appellate case law, not against public policy, and not contrary 
to his own notions of fundamental fairness. 


. Following conviction, the trial counsel is allowed to introduce to the court service record 


documents reflecting past military performance as well as evidence of past military or 
civilian convictions and aggravating circumstances relating to offenses of which the ac- 
cused has been found guilty. See MCM, 1969 (Rev.), par. 75b. 


. The defense may rebut matters presented by the prosecution and may also introduce 


evidence to explain the circumstances surrounding the commission of the offense as well 
as evidence of past good conduct to lessen the punishment to be adjudged by the court. 
See MCM, 1969 (Rev.j, par. 75c. 
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alone trials until after sentence is announced. If the accused elects to be 
sentenced by members, the existence of a pretrial agreement may not be 
referred to in their presence.*’ In either case, the defense counsel remains 
obligated to attempt to obtain the most lenient sentence possible from the 
court.** The failure to present evidence during the sentencing phase has 
been deemed ineffective assistance, despite counsel’s reliance on a pretrial 
agreement. *° 


JUDICIAL SUPERVISION OF PLEA BARGAINING IN THE FEDERAL SYSTEM 


As the previous discussion has demonstrated, plea bargaining in the 
military differs materially from federal practice. Pretrial agreements are 
initiated by the accused, negotiated with the referral/reviewing authority, 
and interpreted by the military judge. Nevertheless, in the military, as in 
federal practice,” it is the trial judge who is primarily responsible for polic- 
ing the terms of a negotiated plea. Just how far such judicial supervision 
should extend is a matter currently in dispute among the federal circuits. 


A. Fundamental Fairness and Detrimental Reliance. 


In Santobello v. New York™ the Supreme Court was faced with a situa- 
tion where a defendant entered into an agreement with the prosecutor to 
plead guilty to a lesser included offense in return for the prosecutor not 
making any recommendation to the judge regarding an appropriate 
sentence. At the sentencing hearing a second prosecutor argued for the max- 
imum sentence. The Supreme Court, citing the benefits of plea bargain- 
ing to the administration of justice, announced that these “considerations 
presuppose fairness in securing an agreement between an accused and a 
prosecutor.”’*? ' 

Notwithstanding the trial judge’s assertion that he was not influenced 
by the prosecutor’s recommendation, the Court vacated and remanded, 
ruling that “when a plea rests in any significant degree on a promise or 
agreement of the prosecutor, so that it can be said to be a part of the in- 
ducement or consideration, such promise must be fulfilled.” 





47. See, e.g., United States v. Custer, 7M.J. 919 (N.C.M.R. 1979) (error for military judge 
to instruct members concerning the possible existence of a pretrial agreement). 

48. See, e.g., United States v. Wood, 48 C.M.R. 528 (A.C.M.R. 1974) (the trial judge 
erred in characterizing defense counsel’s attempt to obtain a more lenient sentence as 
fraud on the court). 

49. United States v. Rose, 12 U.S.C.M.R. 400, 30 C.M.R. 400 (1961). 

50. See generally FED.R. CRIM.P. 11(e) (details the plea agreement procedure in federal 
practice). 

51. 404 U.S. 257 (1971). 

52. Id. at 261. 

. Id. at 262. 
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After this case it was clear that when a specific agreement had been 
reached and the defendant had entered a plea of guilty in reliance upon 
a government promise, if the government failed to perform fully, the defen- 
dant would be entitled to either specific performance or recision of his plea.* 
Subsequent decisions have extended this pronouncement to encompass the 
performance of some other obligation, such as the return of stolen property* 
or the cooperation in further prosecutions. 

Although this principle of “detrimental reliance” is now firmly en- 
trenched in the federal criminal justice system, interpretation and applica- 
tion of the Supreme Court’s pronouncement that the defendant must be 
treated in a fair manner while obtaining such an agreement remains sub- 
ject to debate. 

This issue has arisen as the result of the government’s attempt to 
withdraw from an accepted plea bargain prior to any “detrimental reliance” 
by the defendant. Support for the proposition that judicial enforcement 
of the agreement constitutes an unwarranted intrusion into the prosecutorial 
function is found in Bordenkircher v. Hayes.* 

In this case the Supreme Court was faced with a situation where the 
prosecutor, during plea negotiations, informed the defendant that if he pled 
to the offense charged the prosecutor would recommend a four-year 
sentence; however, if the defendant declined to accept the proposed plea 
the prosecutor would return to the grand jury and indict the defendant 
as an habitual offender. The defendant refused to accept the state’s pro- 
posal, was s ently indicted as an habitual offender and, after con- 
viction, was sentenced to a life term. He appealed on the basis that this 
action by the prosecutor was a denial of due process. 

Arguably this position was well supported by the Santobello-right-to- 
fairness principle, as well as several other Supreme Court cases which cen- 
sured “prosecutorial vindictiveness.”** Nevertheless, the Court ruled that 
this conduct by the prosecutor was a matter entirely within the realm of 
prosecutorial discretion; and since the defendant was free to accept or to 





54. See, e.g., United States v. Hammerman, 528 F.2d 326 (4th Cir. 1975) (statement by 
assistant prosecutor was likely to inculcate belief and reliance and was therefore an essen- 
tial element of the plea bargain which, not fulfilled, required that defendant be allow- 
ed to withdraw his plea). 

. Palermo v. Warden, 545 F.2d 286 (2d Cir. 1976), cert. denied, 431 U.S. 911 (1976). 

. United States v. Bowler, 585 F.2d 851 (7th Cir. 1978). 

. 434 U.S. 357 (1978). 

. North Carolina v. Pearce, 395 U.S. 711, 725 (1969) (“vindictiveness against a defen- 
dant for having successfully attacked his first conviction must play no part in the sentence 
he receives after a new trial”); Blackledge v. Perry, 412 U.S. 21 (1974) (fourteenth amend- 
ment prevented a prosecutor’s reindictment of a convicted misdemeanant on a felony 
charge after he exercised his right to appeal a misdemeanor conviction). 
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reject the offer, such governmental action did not constitute unlawful 
punishment or retaliation. 

Disparate positions regarding the judiciary’s role in enforcing “fun- 
damental fairness” following these two Supreme Court cases were ar- 
ticulated in decisions by the Fourth and Third Circuits. 


B. The Cooper Rationale. 


In Cooper v. United States, which involved the withdrawal of an ac- 
cepted plea proposal by the prosecutor’s supervisor, the Fourth Circuit in- 
terpreted the Santobello-fairness principle to require specific performance 
of the government’s proposed bargain. 

This court felt that under appropriate circumstances, a “right to enforce- 
ment of plea proposals may arise before any technical contract has been 
formed, on the basis alone of expectations reasonably formed in reliance 
upon the honor of the government in making and abiding by its pro- 
posals.’’® The court believed that the source of this right was not only the 
fifth amendment’s fundamental fairness and substantive due process 
guarantees, but also the sixth amendment right to the effective assistance 
of counsel. Since the prosecutor must negotiate through the defense counsel, 
not only the integrity of the government, but that of his counsel is involved 
in the defendant’s perception of the process. The seven factual elements 
crucial to this finding were as follows: 


[1] The proposal was specific and unambiguous in form, and was made 
without any reservation related to a superior’s approval or otherwise; 
[2] its content was reasonable in context; [3] it was made by a pros- 
ecutor with apparent (and probably actual) authority at that time; [4] it 
was communicated promptly to the defendant so that no question of 
staleness was involved; [5] the defendant assented promptly and une- 
quivocally to its terms, indicated his assent to his counsel, and was 
entitled so far as the record shows to assume that its communication 
to the government would consummate the plea agreement; [6] defense 
counsel did in fact within a matter of a few hours communicate defen- 
dant’s acceptance to the government by sheer fortuity told of the 
government’s “withdrawal” before he could vocalize his client’s “‘ac- 
ceptance”’; [7] and finally, the reason for the attempted withdrawal 
had nothing to do with extenuating circumstances affecting the govern- 
ment’s or any public interest that were unknown when the proposal 
was extended, but lay simply in a superior’s second-guessing of a subor- 
dinate’s judgment.*' 





59. 594 F.2d 12 (4th Cir. 1979). 
60. Id. at 18. 
61. Id. at 19. 
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C. Scotiand. 


The opposing position was announced by the Third Circuit in Govern- 
ment of Virgin Islands v. Scotland.“ In this case, the government’s at- 
tempt to add a new obligation to a plea bargain resulted in the defendant’s 
petitioning the court to compel specific performance of the initial proposal. 
Although noting that the critical factors dispositive in Cooper were pres- 
ent in this situation,® the court felt that the Cooper ruling was an incor- 
rect extension of Santobello. 

This court believed that the appropriate focus for determining whether 
the right to effective counsel has been violated is on the defense counsel 
and his performance, and not on the defendant’s perception. Recognizing 
that constitutional standards extend beyond strict contract law, and that 
the defendant’s right of withdrawal does not necessitate an equivalent op- 
tion for the government, the court nevertheless relied upon Bordenkircher 
to rule that “binding the prosecutor to his original plea proposal interferes 
with his discretionary function, i.e., determining what he feels is fairest 
in light of the defendant’s circumstances, the government’s resources and 
the statute involved.” 

More importantly, the convincing factor for rejecting Cooper was the 
availability of an alternative remedy. If the defendant did not like the pros- 
ecutor’s offer, he could simply tender a plea of not guilty and have a jury 
trial. In the court’s opinion, there was no rational basis for holding that 
a trial was sufficient for the defendant who had not been offered a plea 
bargain and insufficient for the defendant who had. Consequently, unless 
the defendant can show that he “has relied on the bargain in such a way 
that a fair trial would no longer be possible,” specific performance should 
not be exacted. 

Comparing this case to Cooper, it is clear that both circuits regard 
detrimental reliance as compelling enforcement of plea proposals. Indeed, 
Scotland suggests that this principle may extend beyond the performance 
of a required obligation to include reliance which impacts the receipt of 
a fair trial. Where Cooper differs, however, is its interpretation of the 
Santobello-fairness pronouncement to require judicial intervention even 





62. 614 F.2d 360 (1980). 

63. “The proposal to [petitioner] was unambiguous, reasonable and made by someone with 
apparent authority. The timing of the offer, the communication to [petitioner], and 
his acceptance were not as close in time as the Cooper case, but were not so far apart 
as to raise a question of staleness. And finally, the withdrawal of the plea proposal had 
nothing to do with extenuating circumstances, such as newly discovered evidence, etc.” 
Id. at 363, footnote 5. 

. Id. at 364. 

. Id. at 365. 
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where a defendant has taken no action on the offered plea bargain other 
than considering and accepting its terms. 

The most recent decision regarding this controversy occurred in Johnson 
v. Mabry.® Here the Seventh Circuit was faced with the prosecutor’s 
withdrawal of an accepted plea proposal for a recommendation of concur- 
rent sentences on the basis that the offer extended was a mistake. Finding 
no detrimental reliance in this case, the court was forced to elect between 
the positions of the Third and Fourth Circuits. The majority specifically 
adopted the reasoning in Cooper as opposed to the approach of Scotland. 

The court did not agree that such supervision improperly restricted pros- 
ecutorial discretion, since “the government does not have to initiate or par- 
ticipate in plea bargaining” and “Cooper does not restrict the particular 
terms that the government may propose.” Rather, Cooper simply requires 
that the government “honor whatever terms it has proposed if they are 
promptly and unequivocally agreed to.’ Moreover, the court did not 
believe that a jury trial was an adequate remedy, since it did not protect 
the ‘‘defendant’s reasonable expectation that the government will honor 
its proposals,”’”’® nor did it “address the conduct of the government.” 

Resolution of this split in federal authority will obviously require assess- 
ment by the Supreme Court. In the interim the military judiciary, like the 
Seventh Circuit, has been forced to choose between Cooper and Scotland. 


IV. JUDICIAL SUPERVISION OF PLEA BARGAINING IN THE MILITARY. 
A. Detrimental Reliance. 


Similar to the federal system, military appellate courts have consistently 
enforced specific performance for the defendant who enters a plea of guilty 
or performs some other obligation in reliance upon a government promise. 
In a case that predates Santobello, the Army Board of Review noted that 
“‘where the accused in reliance upon a pretrial agreement fairly made has 
fully performed his part of the agreement, it is incumbent upon the con- 
vening authority and the [appellate courts] to scrupulously adhere to the 
spirit of the agreement.’ 

Also, despite the fact that both statutory and case law clearly indicate 
that it is the convening authority who binds the government to a pretrial 
agreement, past decisions have uniformly enforced agreements entered into 





66. 707 F.2d 323 (7th Cir. 1983). 
67. Id. at 330. 


Tl. Id. 
. United States v. Proctor, 19 C.M.R. 435, 437 (A.B.R. 1955). 
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by agents purportedly acting on his behalf.”* For example in United States 
v. McCants,"* while severely criticizing the counsel involved for not com- 
plying with established procedure, the Army Court of Military Review 
nevertheless awarded specific performance of the sentencing promises of 
the staff judge advocate where the defendant entered a plea in reliance 
thereon. 

This position was recently reaffirmed by the Court of Military Appeals 
in Cooke v. Orser,"* where an Air Force officer, suspected of espionage, 
was informed by the staff judge advocate that his cooperation with a damage 
assessment team would preclude his being subjected to prosecution. When 
the convening authority subsequently referred the case to trial, this officer 
petitioned for a writ of mandamus to compel dismissal of the charges. 

The court determined that negotiation with the staff judge advocate 
“created a reasonable expectation in petitioner that if he satisfactorily 
cooperated with the command... .there would not be court-martial pros- 
ecution.’’’* More importantly, following notice of possible confusion as to 
the terms of this understanding, the staff judge advocate not only failed 
to clarify the situation, but continued to accept the benefits of the officer’s 
ongoing performance. 

Ruling this a violation of substantive due process, the court held that 
“although an accused may have to make very difficult decisions in the 
criminal justice system, he need not gamble on the integrity of prosecutorial 
authorities.’’’"’ The appropriate remedy under the circumstances was to 
deny military authorities the right to prosecute the petitioner. 


B. Fundamental Fairness. 


Despite language in this case and others which suggested that the 
military’s evolving interpretation of Santobello would ultimately lead to 
acceptance of the Cooper “fairness” rationale, the most recent decision 
by the Court of Military Appeals declined to extend judicial enforcement 
of pretrial agreements beyond Scotland’s expansive interpretation of 
“detrimental reliance’’. 

In United States v. Jacques,”* the Navy Court of Military Review was 
confronted with the situation where a convening authority initially signed 
a pretrial agreement and then, upon reconsideration, decided not to return 





73. See, e.g., United States v. Scott, 6 M.J. 608 (A.C.M.R. 1978) (trial counsel’s signature 
was allowed to bind government to pretrial agreement); United States v. Cifuentes, 11 
M.J. 385 (C.M.A. 1981) (convening authority bound by trial counsel’s interpretation 
of the pretrial agreement during the accused’s trial). 

74. 47 C.M.R. 384 (A.C.M.R. 1973). 

75. 12 M.J. 335 (C.M.A. 1982) (Fletcher, J., Everett, C.J., concurring in the result). 

16. Id. at 342. 

7. Id. at 343. 
- 5 M.J. 598 (N.C.M.R. 1978). 
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it to the defense counsel. At trial, the trial counsel advised the court that 
there was no pretrial agreement and the defense counsel, unaware of the 
convening authority’s initial acceptance, concurred. When the action of 
the convening authority was later discovered, the defendant appealed re- 
questing specific performance. 

The Navy court ruled that the agreement must be honored, noting that 
although a convening authority could withdraw from a pretrial agreement 
for a proper reason so long as the defendant has taken no action in reliance 
upon the negotiated plea, the matter still must be presented to the military 
judge to allow him to “inquire into the attendant circumstances and to 
rule on the viability of the agreement.” 

The clear implication of this decision was that absent the government’s 
demonstration of an appropriate justification for withdrawal from the 
pretrial, the military judge should compel enforcement. What sufficed as 
a “proper reason” permitting government withdrawal was addressed in 
United States v. Kazena.*° 

In this case the Court of Military Appeals was confronted with the situa- 
tion where the defendant committed further misconduct subsequent to the 
acceptance of his proposed pretrial agreement by the convening author- 
ity. As a result, the trial court allowed the convening authority to withdraw 
from the agreement and renegotiate. This ruling was upheld by the ap- 
pellate court, who explicitly reaffirmed the proposition that it was the trial 
judge’s responsibility to provide immediate supervision of pretrial 
agreements in the military justice system. 

Judge Fletcher, writing for the court, went on to note that in this role 
the military judge has the duty to make sure that plea bargaining was con- 
ducted in a reasonably fair manner to the accused. However, because of 
the defendant’s subsequent misconduct, “the convening authority cannot 
be said to have acted in a fundamentally unfair manner either by not keep- 
ing his word or by arbitrarily destroying expectations he created in the ap- 
pellant by signing the original agreement.’*' Therefore, enforcement of 
the pretrial agreement need not be compelled. 

Despite explicit reference to Cooper-principles in this lead opinion, the 
concurring opinion by Chief Judge Everett articulated his reluctance to 
enforce a plea bargain unless the accused has demonstrated detrimental 
reliance. Consequently recognized, but left unresolved by this decision, 
was the issue of whether the convening authority should be allowed to 
withdraw from a pretrial agreement for “any reason” absent such reliance 





79. Id. at 599. 
80. 11 M.J. 28 (C.M.A. 1981) (Fletcher, J., Everett, C.J., concurring in the result). 
81. Id. at 33. 
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by the defendant. This issue was addressed by the Court of Military Ap- 
peals in Shepardson v. Roberts," with Chief Judge Everett writing the 
opinion for the court. 

In this case an officer charged with drug-related offenses entered into 
a pretrial agreement with a convening authority who subsequently left his 
post for another assignment. His replacement, who assumed the respon- 
sibilities as convening authority in this case, reconsidered his predecessor’s 
position and withdrew from the accepted pretrial agreement. Upon notice 
of this action, the defendant filed an extraordinary writ to compel specific 
performance. 

Although the agreement itself contained language which suggested that 
withdrawal by either party was permitted, the court ruled that principles 
of fairness and due process and not contract law, were dispositive. Citing 
Scotland, the court held that such principles compel the government to 
abide by a pretrial agreement only when the accused has relied upon such 
to his detriment. In this regard, the Chief Judge specifically noted that: 


The Government, while apparently conceding that an accused’s 
detrimental reliance on a plea bargain should be protected, seems to 
equate such reliance with the entry of a plea of guilty. We do not con- 
strue the concept so narrowly and, in our view, detrimental reliance 
may include any action taken by an accused in reliance on a pretrial 
agreement, which makes it significantly more difficult for him to con- 
test his guilt on a plea of not guilty.” 


Finding no such reliance by the defendant, and no benefit received by the 
government which would in any way make it unfair to withdraw from the 
agreement, the court denied the defendant’s petition. 


V. RULE FOR COURTS-MARTIAL 705. 


As discussed in the introduction to this article, a proposed amendment 
to the Manual for Courts-Martial provides that “the convening authority 
may withdraw from a pretrial agreement at any time before the accused 
begins performance of promises contained in the agreement.” This restric- 
tive interpretation of detrimental reliance was specifically rejected by Chief 
Judge Everett in Shepardson. 

Since it is evident from Santobello that plea bargaining implicates 
substantive due process concerns, the imposition of a standard contrary 
to the position announced by the military’s highest appellate court exceeds 





82. 14 M.J. 354 (C.M.A. 1983) (Everett, C.J., Fletcher, J., dissenting). 
83. Id. at 358. 
84. R.C.M. 705(d)5. 
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the President’s rule-making authority.** Modification of this provision to 
correspond to appendix A is therefore suggested. 

This proposal simply incorporates terminology regarding “detrimental 
reliance” into the prospective revision. Further precision concerning what 
action by the accused is sufficient to denote such reliance must be left to 
case-by-case analysis. In this regard, the standards alluded to in Shepard- 
son suggest parameters for such decision making. 

This decision specifically rejected the incriminatory statements made by 
the accused subsequent to the government’s acceptance of the proffered 
pretrial agreement as detrimental reliance, since judicial suppression was 
an adequate remedy. However, the court recognized that: 


A distinction may. . .be drawn between the present situation and one 
in which an accused, relying on a pretrial agreement, has provided 
detailed information—perhaps in the form of a confessional 
stipulation—which was not previously available to the Government 
and would materially aid its case. There, the difficulty of sifting out 
information otherwise available to the Government for the proof of 
its case from that which was provided by the accused might support 
a finding of detrimental reliance. 


This concern for preserving the defendant’s ability to contest his guilt 
at trial was also reflected in the Chief Judge’s suggestion that if the defen- 
dant’s trial preparation was “substantially or irremediably affected,’’*’ en 
forcement of the pretrial agreement should follow. In contrast, personal 
plans made by the defendant contingent upon his release from confine- 
ment at a projected date, having no impact upon his a to a fair trial, 
would not constitute detrimental reliance. 


VI. CONCLUSION. 


The military has attempted to protect against problematic pretrial 
agreements by limiting the terms of a negotiated plea and requiring judicial 
construction of formal documentation concurred in by all parties at the 
accused's trial. Appellate review of this process has principally focused upon 
restraining governmental abuse. Nevertheless, the Court of Military Ap- 
peals has declined to extend such judicial supervision beyond remedying 
detrimental reliance by an accused. Although the court’s interpretation of 





85. In United States v. Frederick, 3 M.J. 230 (C.M.A. 1973), the Court of Military Ap- 
peals rejected the mental responsibility standard in MCM, 1969 (Rev.), par. 120b, rul- 
ing that the promulgation of such was beyond the scope of the President’s rule-making 
authority because the standard was a question of substantive, not procedural, law. This 
same rationale would apply to reject any substantive standard enacted by adoption of 
R.C.M. 705. 

86. Shepardson v. Roberts, 14 M.J 354, 358 (C.M.A. 1983). 

87. Id. 
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this concept is not limited to the performance of obligations contained 

in this agreement, its focus upon the harm to the defendant rather than 
the proper exercise of discretion by the government seems particularly un- 
suited to the military justice environment. 

Rather than being routinely offered by the prosecution, military plea 
bargains are the end product of often protracted discussion. Only after the 
negotiated provisions are reduced to writing and signed by the convening 
authority do the parties involved consider a pretrial agreement in existence. 
Requiring that the government enter into such agreements only when they 
are firmly convinced that the sentencing considerations contained therein 
are appropriate for the particular case is inherently reasonable. On the other 
hand, allowing the government to withdraw from a pretrial agreement ab- 
sent some justification is inherently unreasonable. 

This is particularly true given the prominent role of the convening 
authority in military justice. The position of leadership occupied by this 
military commander is certainly without parallel in civilian society.** To 
condone the arbitrary exercise of such authority invites abuse in denegra- 
tion of the honor and integrity of this office. 

The military defendant is also unique in that absent a punitive discharge 
by the court, he will be returned to an active unit. If this servicemember 
is subjected to unprincipled treatment by the government during criminal 
prosecution, he will have yet another grievance against military authority, 
thereby making the likelihood of future honorable service that much more 
remote. 

In addition, although objective standards regarding ineffective assistance 
of counsel may prove useful for judicial review, the failure to recognize 
the defendant’s subjective interpretation of counsel’s performance as a deter- 
minative factor is erroneous. This problem is particularly acute in military 
practice, where the counsel assigned to represent the accused is a uniformed 
military officer. To suggest that this attorney can negotiate a pretrial agree- 
ment and thereafter return with the news that the government has reversed 
its position, without suffering a significant loss of credibility, is to ignore 
the realities of defending the criminal client. 

The rationale of Cooper does not prohibit government withdrawal from 
a pretrial agreement, it simply requires that such withdrawal be premised 
upon some basis beyond mere second-guessing by a superior or a successor. 
Should extenuating circumstances affecting the government’s interest that 
were unknown when the pretrial agreement was accepted come to light, 
then permission from the military judge to allow withdrawal would be forth- 
coming. Otherwise, the convening authority should not be allowed to break 
his word to a criminal defendant. 





88. See generally BYRNE, supra note 7, at 262-81 (discusses the military responsibilities 
of the convening authority). 
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In a seminal decision on this issue, the military’s highest court identified 
the Scotland “detrimental reliance” pronouncement as the judicial con- 
cern dispositive of enforcing pretrial agreements. This decision compels 
modification of R.C.M. 705. In addition, this author suggests that the posi- 
tion of the Court of Military Appeals should be reassessed to comport with 
the fundamental premises underlying military justice. 
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APPENDIX A 


Rule 705(d)(5) Withdrawal. 


(A) By accused. The accused may withdraw from a pretrial agreement 
at any time; however, the accused may withdraw a plea of guilty or a con- 
fessional stipulation entered pursuant to a pretrial agreement only as pro- 
vided in R.C.M. 909(h) or 811(d), respectively. 

(B) By convening authority. The convening authority may withdraw 
from a pretrial agreement at any time before the accused begins perfor- 
mance of promises contained in the agreement or has otherwise relied upon 
such agreement to his detriment, upon the failure by the accused to fulfill 
any material promise or condition in the agreement, when inquiry by the 
military judge discloses a disagreement as to a material term in the agree- 
ment, or if findings are set aside because a plea of guilty entered pursuant 
to the agreement was held improvident on appellate review. 











The Exclusion of Women From Combat: 
Withstanding the Challenge 


Karla R. Kelly* 


In her article, Ms. Kelly discusses the history of women serving 
in the military, the current combat restrictions, and the potential 
and perceived effects of fully integrating women into combat units. 
She concludes that since the combat exclusion furthers maintenance 
of a strong national defense, it-would withstand a constitutional 
equal protection foray whether analyzed under minimal or close 
scrutiny. 


I. INTRODUCTION. 


In this day of egalitarian ideologies and uncertain developments in 
domestic and foreign military policy, it is inevitable that Congress and/or 
military leaders will face equal protection challenges’ to the statutory exclu- 
sion of women from serving in combat roles.” The combat exclusion policy, 
while serving as an underlying factor in several judicial decisions,* has never 
been directly attacked. This issue is of paramount importance. It is one 
which is 





*Karla R. Kelly is an associate with the law firm of Hirschkop and Grad, Alexandria, Virginia. 
She received a J.D. degree from the National Law Center, George Washington University, 
in 1984. Ms. Kelly served on active duty for three years as an officer in the Navy Nurse 
Corps, and is currently a lieutenant in the Naval Reserve. Editorial comments by the follow- 

ing individuals are gratefully acknowledged: Commander D. L. Kelly, JAGC, USN and Com- 
rae G. N. Eischen, USN (Ret.). 

1. Although issues of jurisdiction, standing, justiciability and other related areas raise impor- 
tant questions in the context of a constitutional challenge, such a discussion is beyond 
the scope of this article. The author presumes for the sake of argument that any pro- 
cedural obstacles to maintaining such a suit are overcome. 

2. There are no statutory provisions which prohibit Army women from serving in com- 
bat. Traditionally, women never have been assigned to combat units. The Navy and 
Marine Corps are governed by 10 U.S.C. § 6015 (1982); the Air Force by 10 U.S.C. 
§ 8549 (1982). 

3. Rostker v. Goldberg, 453 U.S. 57 (1981); Schlesinger v. Ballard, 419 U.S. 498 (1975); 
Waldie v. Schlesinger, 509 F.2d 508 (Sth Cir. 1975); Crawford v. Cushman, 531 F.2d 
114 (2nd Cir. 1976); Owens v. Brown, 455 F.Supp. 291 (D.D.C. 1978). In Owens v. 
Brown, 10 U.S.C. § 6015 (1970), the statutory embodiment of the Navy combat exclu- 
sionary policy was directly attacked; however, the basis of the attack and the court’s 
invalidation of the statute was its blanket proscription against women serving at sea. 
The court did not determine the validity of an exclusion of women from service on board 
vessels engaged in combat missions. Owens is discussed in more detail, infra, at foot- 
notes 117-18, 165-66 and the accompanying text. 
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caught in a crossfire of ideologies. At one extreme, maintaining the 
status quo denies to women a full measure of equality and responsibil- 
ity. At the other extreme, removing all legislative and policy constraints 
based on sex. . .runs counter to long-standing cultural mores and has 
uncertain implications for military effectiveness.‘ 


This national dilemma cannot be resolved in the absence of careful and 
objective examination. It must not be trivialized by resorting to a reflexive 
dismissal of the feminist pursuit of equality. At the same time, the security 
of a nation depends on the effectiveness of its fighting force. Where two 
interests collide, one must yield. Congress has determined that national 
defense interests take precedence over equality for women; a further analysis 
of this issue leads to the conclusion that the Supreme Court would agree. 


II. WOMEN IN THE MILITARY. 
A. An Historical Perspective. 


Prior to the twentieth century, women had minimal involvement with 
the armed forces of this country.* In 1901, the Army organized the Army 
Nurse Corps; in 1908, the Navy established the Navy Nurse Corps. In 
World War I, over 11,000 women served on active duty in the Navy, and 
over 1,000 served in the Marine Corps. Women enjoyed the same enlist- 
ment, pay and benefits, and veteran status as men. In 1942, in response 
to a manpower shortage, the Army established the Women’s Army Auxil- 
iary Corps (hereinafter cited as WAAC); in 1943, this was replaced by the 
Women’s Army Corps (hereinafter cited as WAC). In the same year, 
women began serving in the Naval Reserve [Women Accepted for Volun- 
tary Emergency Service (hereinafter cited as WAVES)].° During World 
War II, approximately 350,000 women served in the four services. Women 
also served as civilians in the Army Air Force as Women’s Air Force Ser- 
vice Pilots (hereinafter cited as WASPS). The majority of women served 
in the traditional areas of health care, administration and communication, 
but many served in nontraditional areas, such as aviation, intelligence, and 
parachute rigging.” Women who served in the WASPS, WAAC, and World 
War I as army civilians have recently been given veterans’ status.® 

After World War II, total military strength was reduced, resulting in a 
female composition of 1% of the total armed force.° In 1948, Congress passed 





4. M. BINKIN AND S. BACH, WOMEN AND THE MILITARY at 4 (1977). 

5. Id. at 5. 

6. Id. at 7. 

7. Id. at 10; Female Soldiers—Combatants or Non-combatants? at 242 (N.L. Goldman 
ed. 1982) 

8. 38 U.S.C. § 106 (1982); Pub. L. No. 95-202, 91 Stat. 1449 (1977), as amended by Pub. 


L. No. 96-466, 94 Stat. 2217 (1980). 
. M. BINKIN AND S. BACH, supra note 4, at 7. 
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the Women’s Armed Services Integration Act.'® Among the provisions in- 
cluded in the Act were restrictions on women serving in combat, a separate 
rank and promotion structure for men and women, and minimum age 
restrictions on enlistment which differed between men and women. The 
Women’s Armed Forces Integration Act also limited total female enlisted 
strength to a ceiling of 2%, and female officer strength was restricted to 
10% of the total female enlisted strength. In 1967, Congress amended the 
Act, revising the rank provisions and eliminating the 2% ceiling on female 
enlisted strength." A later revision made the minimum age for service the 
same for both men and women.” 

In 1973, Congress abolished the draft which had been in existence since 
1947 and instituted a revolutionary new policy—the All-Volunteer Force.'* 
Several factors led to the expanded role of women in the military beginning 
in 1973. Manpower needs associated with the termination of conscription, 
the growing feminist movement, and the Equal Rights Amendment debate 
were instrumental in the rapid increase in active duty female military 
strength, which went from 1.5% in 1972 to 9% in 1983."* Prior to 1972, 
only 35% of all military enlisted job specialties were open to women; in 
1972, over 80% were open; and by 1976, women, in theory, could serve 
in all but the combat-related specialties.’* 

The combat restrictions were embodied in statutory provisions carried 
forward from the Women’s Armed Services Integration Act of 1948.’* In 
1978, Congress amended 10 U.S.C. § 6015 to permit assignment of women 
to limited sea duty, but left the remainder of the combat restrictions in 
place.'’ This amendment followed a federal district court decision ** which 





10. Women’s Armed Services Integration Act of 1948, Pub. L. No. 80-625, 62 Stat. 356 
(1948). 

ll. Pub. L. No. 90-130, 81 Stat. 374 (1967). 

12. Pub. L. No. 93-290, 88 Stat. 173 (1974) [current version at 10 U.S.C. § 505 (1982)]. 
The amended provisions required female enlistees to be 18 years of age with parental 
or guardian consent, and 21 years of age without such consent. Both men and women 
may now enlist at age 17 with parental or guardian consent and at 18 without such consent. 

13. M. BINKIN AND S. BACH, supra note 4, at 14. 

14. Department of Defense Authorization for Appropriations for Fiscal Year 1984: Hear- 
ings on S. 675 Before the Subcomm. on Manpower and Personnel of the Senate Comm. 
on Armed Services, 98th Cong., 1st Sess. 1237 (1983) (hereinafter cited as Hearings, 
Defense Appropriations, 1984) (statement of Lawrence J. Korb, Ass’t. Sec. of Defense 
for Manpower, Reserve Affairs and Logistics). 

15. M. BINKIN AND S. BACH, supra note 4, at 14. The Navy does admit women to avia- 
tion and surface warfare specialties which are combat related, but does exclude women 
from serving in these specialties during combat missions. 

16. Pub. L. No. 80-625, § 3210, 62 Stat. 368 (1948) [current version at 10 U.S.C. § 6015 
(1982)]; Pub. L. No. 80-625, § 307a (proviso), 62 Stat. 373 (1948) nae version at 
10 U.S.C. § 8549 (1982)}. 

17. Pub. L. No. 95-485, Title VIII, § 808, 92 Stat. 1623 (1978), amending 10 U. S.C. § 6015. 

18. Owens v. Brown, 455 F.Supp. 291 (D.D.C. 1978). 
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declared the absolute bar on female assignments to ships to be unconstitu- 
tional. In 1980, the Defense Officer Personnel Management Act’ revised 
Title 10 of the U.S. Code. This Act, among other things, entirely revamped 
the promotion, separation, appointment and accountability structure of 
the active Armed Services. Most distinctions based on sex were eliminated, 
with the exception of the combat restrictions.” 

In 1980, President Carter determined that it was necessary to reactivate 
the military draft registration process which had been discontinued in 1975. 
He recommended that Congress amend the Military Selective Service Act” 
to permit the registration and conscription of women as well as men. Con- 
gress refused to amend the Act. President Carter then ordered the registra- 
tion of men pursuant to the Act. In 1981, the Supreme Court decided 
Rostker v. Goldberg,” in which several men challenged the Act’s gender- 
based discrimination. This was the first time the Supreme Court had 
addressed the controversial issue of draft registration.** In an opinion by 
Justice Rhenquist, joined by Chief Justice Burger, and Justices Stewart, 
Blackmun, Powell and Stevens, the Court held that the exemption of 
women from the registration requirements of the Military Selective Service 
Act did not violate Fifth Amendment equal protection principles.** 


B. Current Restrictions. 
1. Air Force 


The statute which governs the activities of Air Force female members 
provides: “Female members of the Air Force, except those designated under 
section 8067 of this title, or appointed with a view to designation under 
that section, may not be assigned to duty in aircraft engaged in combat 
missions.’”** Section 8067 of Title 10 refers to the appointment of officers 
who serve in medical, dental, veterinary, medical service, nursing, medical 
specialist, judge advocate, and chaplain functions.”® 

Women pilot airlift and tanker aircraft, but do not fly fighter and bomber 
aircraft.”’ All officer career fields are open to women officers, and only 





19. Defense Officer Personnel Management Act, Pub. L. No. 96-513, 94 Stat. 2889 (1980) 
(hereinafter cited as DOPMA). This Act amended Title 10, United States Code. 

. Id. DOPMA does not apply to the Naval Reserve. 

. 50 U.S.C. App. §§ 451-62 (1976 & Supp. V 1981). 

. 453 U.S. 57 (1981). 

. Several lower courts had addressed the issue. See infra note 101. 

. Rostker v. Goldberg, 453 U.S. 57 (1981). 

. 10 U.S.C. § 8549 (1982). 

. 10 U.S.C. § 8067 (1982). 

- Department of Defense Authorization for Appropriations for Fiscal Year 1983: Hear- 

ings on S. 2248 Before the Subcomm. on Manpower and Personnel of the Senate Comm. 

on Armed Services, 97th Cong., 2d Sess. 1871 (1982) (hereinafter cited as Hearings, 


NRRERBRES 





ler 
ler 
pat 


Ba 


ze 


980) 








JAG Journal Issue 33 


five enlisted specialties are closed to female enlisted women.” This per- 
mits women access to over 90% of all skills and 90% of all authorizations, 
with the remaining areas designated by the Secretary of the Air Force as 
combat-related.*® The number of women in the Air Force has increased 
nearly 400% since 1972; from 16,495 in 1972, to 63,645 in 1982. Women 
currently comprise approximately 11.2% of the active Air Force.*° 


2. Navy/Marine Corps 


The statute which prohibits Navy and Marine Corps women from com- 
bat duty provides that the Secretary of the Navy may prescribe the military 
duties to which female members of the Navy and Marine Corps may be 
assigned.*’ It reads in pertinent part: 


[W]omen may not be assigned to duty on vessels or in aircraft that 
are engaged in combat missions nor may they be assigned to other than 
temporary duty on vessels of the Navy except hospital ships, transports, 
and vessels of a similar classification not expected to be assigned com- 
bat missions. 


In 1980, the Secretary of the Navy defined “combat mission”’ as “one which 
has as one of its primary objectives to seek out, reconnoiter, or engage the 
enemy.””** 

There are presently 69 ships whi. have been designated as noncom- 
batants. Women presently serve aboard 30. The Navy anticipates that by 
the end of 1985, 5,000 enlisted women and 200 women officers will be serv- 
ing on 30 to 32 ships.** The actual assignments are limited by two factors: 





Defense Appropriations, 1983) (prepared Joint Statement of Tidal W. McCoy, Ass’t. 
Sec. of the Air Force, and General Andrew Iosue, Deputy Chief of Staff, Manpower 
and Personnel). 

Id. 

. Office of the Deputy Chief of Staff for Personnel, Department of the Army, Women 

in the Army Policy Review (12 November 1982) (hereinafter cited as Policy Review). 

. Hearings, Defense Appropriations, 1983, supra note 27. 

. This statute replaced the earlier version 10 U.S.C. § 6015 (1970), which read in perti- 
nent part: “[H]owever, women may not be assigned to duty in aircraft that are engaged 
in combat missions nor may they be assigned to duty on vessels of the Navy other than 
hospital ships and transports.”’ In 1978, the Federal District Court for the District of 
Columbia held that Congress, in drafting this provision, had “unreasonably withheld” 
the Navy’s discretion to utilize its women aboard Navy vessels, and that the Navy was 
limited only by the general combat restriction. Owens v. Brown, 455 F. Supp. 291, 
309 (D.D.C. 1978). 

- 10 U.S.C. § 6015 (1982). 

. Hearings, Defense Appropriations, 1983, supra note 27, at 1631 (prepared statement 
of Vice Admiral Zech, Jr., Deputy Chief of Naval Operations). 

34. Hearings, Defense Appropriations, 1984, supra note 14, at 1270 (prepared statement 

of Vice Admiral Zech, Jr., Deputy Chief of Naval Operations). 
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the number of enlisted women trained in nontraditional skills and the 
number of enlisted women who can be used without an adverse impact 
on sea/shore rotation.** 

The Navy anticipates that it can provide viable careers and upward 
mobility for 45,000 enlisted women without an adverse impact on sea/shore 
rotation if at least 31% of the enlisted women serve in nontraditional skills. 
At the end of fiscal year 1982, 23.7% of enlisted women were serving in 
these skills.*° 

Women presently serve in all shipboard operations, including the deck 
force and repair departments. Women have been permitted to enter pilot 
training since 1973. In 1982, the first women were selected for assignment 
to the Navy’s Test Pilot School, and the first woman graduated in 1983. 

Since the same provisions which govern the Navy also govern the Marine 
Corps, women Marines are similarly restricted to units not likely to come 
into direct combat with the enemy.*’ Since the primary mission of the 
Merine Corps is amphibious warfare, the Corps has placed a ceiling of 
10% on female membership in Fleet Marine Force Units (combat opera- 
tions units).*’ Women marines are trained to provide essential support for 
these units, and may be assigned to combat-support/service-support units 
in a designated hostile fire area so long as such assignments will not rou- 
tinely expose them to direct combat action.*° Five areas are presently closed 
to women: infantry, field artillery, tank and amphibian tractor crew, pilot 
and air crew. Approximately 8,000 women presently serve in the Marine 
Corps, comprising 4.6% of the total enlisted strength; women officers, 
numbering 575, compose 2.9% of the total officer stre: Sa 


3. Army 


There are no statutory provisions which prohibit Army women from serv- 
ing in combat. However, the Secretary of the Army has statutory authority 
to determine the assignment policies for all soldiers.*' Traditionally, women 
have never been assigned to combat units. The Secretary of the Army has 
promulgated the following combat exclusion policy: “Women may not serve 
in Infantry, Armor, Cannon Field Artillery, Combat Engineer, or Low 
Altitude Air Defense Artillery units of Battalion/Squadron or smaller 





35. Hearings, Defense Appropriations, 1983,supra note 27, at 1629. 

36. Hearings, Defense Appropriations, 1984, supra note 14, at 1269. 

37. See FEMALE SOLDIERS—COMBATANTS OR NONCOMBATANTS? 258 (N. L. GOLDMAN ED. 

_ 1982). 

38. Id. 

39. Id. 

40. Hearings, Defense Appropriations, 1984, supra note 14, at 1280-1281 (prepared state- 
ment of Lt. Gen. Cooper, U.S. Marine Corps, Deputy Chief for Manpower). 

- 10 U.S.C. § 3012 (1982). 
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size.’’** These proscribed activities involve the potential for “direct combat”, 

which the Army defines as: 
Engaging an enemy with individual or crew-served weapons while be- 
ing exposed to direct enemy fire, a high probability of direct physical 
contact with the enemy’s personnel and a substantial risk of capture. 
Direct combat takes place while closing with the enemy by fire, 
maneuver, and shock effect to destroy or capture him or while repel- 
ling his assault by fire, close combat, or counterattack.** 


Women serve in 92% of all officer, warrant officer, and enlisted 
specialties.** The active component of the Army has approximately 10% 
fermale personnel, while the Army National Guard and Army Reserve units 
have 5% and 16% females respectively.** There are presently 472 women 
cadets at the U.S. Military Academy (West Point) and 16,321 women cadets 
assigned to the Reserve Officer Training Corps (hereinafter cited as 
ROTC).* 

In May 1981, the Women in the Army Policy Review Group was formed 
to determine the effect of all policies relating to women on combat readiness 
and individual growth.*’ The Review Group developed two important tools. 
The first of these is the Military Entrance Physical Strength Capacity Test 
(hereinafter cited as MEPSCAT),* a gender-free, physical demands assess- 
ment tool designed to assist the Army in the placement of new male and 
female enlistees by comparing each enlistee’s physical capacities with the 
physical demands required by a particular job. The second tool, Direct 
Combat Probability Coding (hereinafter cited as DCPC), is a coding policy 
which classifies each position in the Army on the basis of the probability 
of direct combat participation. On the basis of this coding policy, the Review 
Group recommended the closure of 23 additional Military Occupational 
Specialties to women.*? The Army subsequently implemented the Review 
Group’s recommendation and closed those 23 specialties. In October 1983, 
after further analysis, the Army reopened 13 of those specialties and closed 
an additional one. 





42. Policy Review, supra note 29, at 7. See also Paragraph 1-14h of Chapter 16, Army 
Regulation 611-101 (1984) which precludes the assignment of women as aerial scouts, 
and to helicopter pilot duties in an attack role. 

. Policy Review, supra note 29, at 7. 

. Hearings, Defense Appropriations, 1983, supra note 27, at 1728 [prepared statement 
by Harry N. Walters, Ass’t. Sec. of the Army (Manpower and Reserve Affairs). 

. Id. 

. Id. These statistics were provided by the Training and Doctrine Command, U.S. Army, 
Washington, D.C. 

41. Policy Review, supra note 29. 

48. This test was originally designated the Physical Demands Assessment Tool with the 

acronym PDAT in Policy Review, supra note 29. 

49. Id. at 8; see infra text accompanying notes 153-156. 
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C. Potential Effects. 


A fair appraisal of the combat exclusion policy is not complete without 
a discussion of its cost to the women it affects. Such a discussion, while 
not essential to traditional constitutional analysis, nevertheless plays an 
important role in an honest evaluation of that policy. The combat restric- 
tions are indirectly responsible for limitations on the access of women to 
the advantages of military service as well as limitations on career oppor- 
tunities for women already in the service. “Once women are excluded from 
the prime work of the military—fighting—other restrictions follow logically. 
Certainly non-fighters can fill only a limited number of spots in the armed 
forces whose purpose is to fight wars, and since no women can fight, the 
number of women must be restricted.” 


1. Military Benefits 


Economic opportunities are an important aspect to consider. Military 
service affords unique opportunities to young women which would be dif- 
ficult to duplicate in the private sector.*' Military pay, which includes basic 
pay, and quarters and subsistence allowances, is considered by most to 
be comparable to that of civilian counterparts with similar education.” 
The major non-cash benefits are the retirement program and medical care. 
Military retirement is a noncontributory program which entitles members 
who remain in the service beyond 20 years to an annuity of 50% of their 
basic pay, increased at the rate of 2.5% of basic pay for each year beyond 
20, to a maximum of 75% at 30 years. Other benefits include use of com- 
missary and exchange facilities, low cost insurance, veterans bonuses, 
veterans loans, veterans preference in federal and state government employ- 
ment, extra points on civil service tests, and Veterans’ Home Assistance 
loans.* 

Another important benefit available through the military is on the job 
training. Military personnel often acquire skills that not only enable them 
to perform their military duties, but also prepare them for more produc- 
tive careers when they leave the service. Educational opportunities exist 
both while on active duty and for veterans (GI Bill). 

The military offers young women an opportunity to become exposed to 
different cultures, experiences, and value systems. One scholar states: 





50. Goodman, Women, War, and Equality: An Examination of Sex Discrimination in the 
Military, 5 WOMEN’s RIGHTS LEGAL REPORTER 243, 253, 259 (Summer, 1979). 

51. There are approximately two million service members in the United States Armed Forces, 
7% of whom are women. M. BINKIN AND S. BACH, supra note 4, at 31. 

52. M. BINKIN AND S. BACH, supra note 4, at 31-32. 

53. M. BINKIN AND S. BACH, supra note 4, at 35. 
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Certainly being able to function as a comrade and an equal with men 
and other women would be an enormous advantage for some women. 
A situation in which they would be judged upon their abilities and per- 
formance rather than upon sexual attractiveness might well lead them 
to a higher estimation of their personal worth and to placing a higher 
value upon achievement and competence.* 


The emphasis which the military places on leadership ability and social 
harmony serves to prepare men and women to take their places in society 
as productive and contributing members. Providing women with increased 
access to military service would also enable many minority and economically 
disadvantaged women to add to their choices in terms of life pursuits. 


2. Career Opportunities 


For women within the military system, the combat restrictions have a 
serious impact in different ways, though changes of policy have served to 
eliminate many former inequities. Until recently, one of the greatest targets 
for criticism was the promotion structure. Prior to the disestablishment 
of the WAC in 1978, the Army used separate promotion lists, which per- 
mitted the Secretary of the Army to establish quotas for the number of 
officers to be promoted from each list.** Prior to 1981, the Navy and the 
Marine Corps were governed by statutes which established separate stan- 
dards for men and women in areas of appointment, promotion, tenure, 
separation and retirement.* The resulting argument was that “combat 
assignments afford the best opportunity to obtain upward mobility in the 
military. Thus, denying a woman the opportunity to hold a combat posi- 
tion is tantamount to denying her a chance to obtain higher rank and posi- 
tion at the same rate as her male counterpart.”’*” 

By 1981, when DOPMA became effective,® female officers in all services 
competed with their male counterparts for promotion to all grades in stan- 
dard promotion zones;** however, the combat restrictions remained in force. 
The House Report prepared by the Armed Services Committee states: 





54. Hearings on Senate Joint Resolution 61 and Senate Joint Resolution 731 Before the 
Senate Committee of the Judiciary, 91st Cong., 2d Sess. 8 (1970) (statement by Prof. 
Norman Dorsen). 

55. 10 U.S.C. §§ 3299, 3305 (1976) (repealed by DOPMA in 1980). The WAC was 
disestablished by Pub. L. No. 95-485, Title VIII, § 820(b), 92 Stat. 1627 (1978). 

56. See, generally Act of August 10, 1956, ch. 1041, 70A Stat. 299-415, amended, repealed 
by DOPMA, Pub. L. No. 96-513, 94 Stat. 2889-2915 (1980). 

57. Women in the Military: Hearings Before the Military Personnel Subcomm. of the House 
Comm. on Armed Services, 96th Cong., 1st and 2d Sess. (1980) (hereinafter cited as 
Hearings, Women in the Military, 1980) (testimony of Diana A. Steele, Counsel, 
Women’s Rights Project, American Civil Liberties Union). 

58. Pub. L. No. 96-513, 94 Stat. 2889 (1980). 

59. For a full discussion of the Act, see H.R. Rep. No. 1462, 96th Cong., 2d Sess., 
reprinted in [1980] U.S. CopE Conc. & AD. NEws 6333. 
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Special provisions of law relating to female personnel that are not 
changed by the bill are those that exclude women from assignment 
to vessels or aircraft engaged in combat missions, from assignment 
(other than for temporary duty) on Navy vessels other than hospital 
ships, transports, and vessels of a similar classification not expected 
to be assigned to combat missions (sections 6015 and 8549 of title 10, 
United States Code). Since the Congress elected not to change these 
restrictions on women going into combat in passing the Equal Rights 
Amendment, the committee does not propose in the present bill to 
change these sections of law. The bill would otherwise remove all dif- 
ferences of treatment based on gender.” 


The effect of the combat restrictions on policymaking positions has been 
a major point of concern. In 1980, the Acting Assistant Secretary of the 
Army for Manpower and Reserve Affairs discussed this issue at a Congres- 
sional hearing: 


Mrs. Holt: One of the biggest problems with the combat restrictions 
and women is not necessarily that women cannot engage in blood and 
guts combat, but that they will be precluded from entering into policy- 
making positions in the military which require experience leading a 
major command. One only gets a major command with combat experi- 
ence. Does the combat exclusion necessarily mean women will never 
be able to hold high-level military policy-making positions? If not, does 
the Army intend to promote these women into policy-making positions? 

Mr. Clark: It is not necessarily true that officers are selected for 
policy-making based on combat experience. We have many officers 
assigned to the Army and Joint staffs who achieved that level through 
demonstrated technical and managerial expertise. Women officers are 
being infused across the spectrum of specialties, except those covered 
by the combat exclusion policy. As these young officers move upward 
in rank, we will observe an increasing number in positions of policy- 
making at the high staff level. Officers are not promoted to these posi- 
tions, but are assigned after demonstrating the ability and potential 
for greater responsibility. 


A final issue of concern is that of equality of participation in the political 
system. One writer notes: 


[E]quality for women is important for reasons beyond its practical con- 
sequences; it has symbolic importance because participation in the mili- 
tary life of a nation is a unique political responsibility. 
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60. Id. at 6365. 
61. Hearings, Women in the Military, 1980, supra note 57, 143-44 (testimony of William 


D. Clark, Acting Ass’t. Sec. for Manpower and Reserve Affairs, U.S. Army). 
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Risking one’s life in battle is the most extreme act the state can ask 
or demand of its citizens. When women are excluded from the military 
or from certain military activities, they are excluded from this ultimate 
act of patriotism.” 


Some people perceive the restrictions on combat participation as rele- 
gating women to second class citizenship® and imposing a stigma of being 
less than combat-worthy.™ These burdens cannot easily be brushed aside; 
they deserve careful consideration. They must, however, be weighed against 
the pressing needs and paramount responsibilities of a legislative body 
entrusted with the lives of a nation. Only against this backdrop can these 
interests be placed in perspective, and their appropriate weight assigned. 


III. THE CONSTITUTIONAL CHALLENGE. 
A. Evolution of a Middle-Tier Review. 


Traditional equal protection analysis begins with the notion that the fifth 
and fourteenth amendments® guarantee that persons who are similarly situ- 
ated will be given equal treatment under the law.® As early as 1911, the 
Supreme Court required classifications which single out persons for differ- 
ent treatment be neither arbitrary nor capricious.” From this basic concept, 
the Supreme Court, with much uncertainty and internal disagreement, 
fashioned two standards of review: the “strict scrutiny” and “rational basis” 
tests. If a classification involves a suspect class® or infringes upon a fun- 
damental right,” the classification is subjected to “strict scrutiny”, requiring 
the classification be necessary for the accomplishment of a compelling 
government interest. Classifications not involving suspect classes or fun- 
damental rights are subject to a lower standard of review,”° requiring only 
a “rational” relationship between the classification and a legitimate govern- 
ment objective. 





Goodman, supra note 50, at 246. 

. Id., citing Segal, Kinger and Woefel, The Concept of Citizenship and Attitudes Toward 

Women in Combat, 3 SEX ROLES 469 (1977). 

. Id. at 249. 

. U.S. ConsT. amend. XIV, § 1 provides in part: “[NJor shall any state deprive any 
person of life, liberty, or property, without due process of law.” See also Bollings v. 
Sharpe, 347 U.S. 479, 499 (1954) (applying guarantee of equal protection to actions 
involving the Federal government as well as to state action). 

. Schlesinger, 419 U.S. 498. 

. Lindsey v. Natural Carbonic Gas Co., 220 U.S. 61 (1911). 

. Korematsu v. United States, 323 U.S. 214 (1944) (national origin); Loving v. Virginia, 
388 U.S. 11 (1967) (race). 

69. Shapiro v. Thompson, 394 U.S. 618 (1969) (right to travel); Dunn v. Blumstead, 405 

U.S. 330 (1972) (right to travel). 
70. Usually social or economic legislation. McGowan v. Maryland, 366 U.S. 420 (1961); 
Dandridge v. Williams, 397 U.S. 471 (1970). 
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In application these two tests create dipolar results: “strict scrutiny” 
almost invariably results in the classification’s invalidation, while the “ra- 
tional basis’’ test involves nearly total deference to the legislative body.” 
Dissatisfaction with such categorical formulae led to a middle-tier review, 
though the emergence of this tier in case law is not easily traced. In Reed 
v. Reed,” the seminal case involving gender-based discrimination, the 
Supreme Court struck down an Idaho probate scheme, the provisions of 
which granted the duties of estate administration exclusively to husbands, 
ostensibly to lower the burden of probate courts by eliminating a marital 
controversy. Although the Court used traditional “rational basis” language, 
it nevertheless rejected the justification of administrative convenience, a 
rationale formerly upheld.” A series of cases followed, with varying degrees 
of consistency, reflecting the Court’s struggle to find a workable and fair 
standard. In Frontiero v. Richardson,” an Air Force officer successfully 
challenged a statute which disbursed dependent benefits to female depen- 
dent spouses without proof of dependency, but required male dependent 
spouses to prove they were in fact dependent upon their wives for over half 
of their support. A plurality of the Court found sex to be a suspect classifica- 
tion, while three members applied the test set forth in Reed v. Reed.” 

Later cases refined the Frontiero holding,” until Craig v. Boren™ enun- 
ciated a standard which the Supreme Court would apply to all classifications 
based upon sex. In Craig, the Court struck down an Oklahoma statute 
which prohibited the sale of 3.2% beer to males under 21 and females under 
18, finding it to be invidiously discriminatory. The Court announced that 
classifications by gender must have a substantial relation to an important 
government objective. The Court rejected the government’s argument that 
the classification closely served the state’s interest in health and safety, 
notwithstanding statistical evidence, which included the fact that young 
men were arrested more frequently than young women for driving under 
the influence of alcohol. The Court refused to allow sex to be used as a 
proxy for the regulation of drinking and driving. Justice Rhenquist 
delivered a strong dissent criticizing the Court’s recognition of a middle- 
tier of scrutiny: 





Tl. Park, Thinking About Equal Protection, 57 Det. J. URB. L. 961, 984 (1980). 

72. 404 U.S. 71 (1971). 

73. Goldberg v. Rostker, 509 F.Supp. 583, 595 (E.D.Penn. 1980). 

74. 411 U.S. 677 (1973). 

75. 404 U.S. 71 (1971) 

76. Kahn v. Shevin, 416 U.S. 351 (1974) (“archaic and overbroad generalizations”; men 
and women not similarly situated); Stanton v. Stanton, 421 U.S. 7 (1975) (old notions 
of female stereotyping); Weinberger v. Weisenfield, 420 U.S. 636 (1975) (“mere recital” 
of benign compensatory purpose insufficient). 

. 429 U.S. 190 (1976). 
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How is this Court to divine what objectives are important? How is 
it to determine whether a particular law is “substantially” related to 
the achievement of such objective, rather than related in some other 
way to its achievement? Both of the phrases used are so diaphanous 
and elastic as to invite subjective judicial preferences or prejudices 
relating to particular types of legislation, masquerading as judgments 
whether such legislation is directed at “important” objectives or, 
whether the relationship to those objectives is “substantial” enough.”* 


A line of cases followed, further refining the application of this test.” 

In 1981, the Supreme Court faced an equal protection challenge directed 
at the male-only registration provisions of the Military Selective Service 
Act (hereinafter cited as MSSA). In upholding the constitutionality of the 
MSSA, the Court, in Rostker v. Goldberg,” held that the decision to 
exclude women from registration was based upon the Congressional policy 
of excluding women from combat, and that the purpose of registration was 
conscription of combat troops. Therefore, in relation to the MSSA, women 
and men were not similarly situated. The Court also found that Congress 
did not act unthinkingly; the decision to exclude women was not an acci- 
dental by-product of traditional ways of thinking about women; and since 
women were ineligible for combat, the registration provision furthered the 
purpose of the MSSA—the raising of combat troops. 

In concluding the Act was constitutional, the Court expressed its great 
deference for Congress in military affairs. The dissenting justices disagreed 
with the majority’s characterization of the purpose of the statute, and with 
the Court’s soft application of the Craig test. Justice Marshall opined that 
the Court, in its deference to Congress, had abdicated its responsibility 
of constitutional review.” 

Criticism has been leveled at the Supreme Court for its treatment of 
Rostker with regard to the scrutiny employed in reviewing the gender-based 
statute.** Some writers argue that the Court relaxed the Craig test in that 
the government was not compelled to show that a gender-free statute would 
have impeded the national defense; that the “deference”’ toward Congress 
was a facade for a retreat from the intermediate level of scrutiny announced 
in Craig. In other words, given the many noncombat positions available 





78. Id. at 221 (J. Rhenquist, dissenting). 

79. Califano v. Webster, 430 U.S. 313 (1977); Califano v. Goldfarb, 430 U.S. 199 (1977); 
Orr v. Orr, 440 U.S. 268 (1978); Personal Administrator of Massachusetts v. Feeny, 
442 U.S. 256 (1979); Kirchberg v. Feenstra, 450 U.S. 455 (1981); Michael M. v. Sonoma 
County, 450 U.S. 464 (1981). 

80. 453 U.S. 57 (1981). 

81. Id. 

82. Case Comment, Equal Protection and Gender-based Discrimination: Rostker v. 
Goldberg, 9 PEPPERDINE L. REv. 441 (1982). 

83. Id. 
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in the military, excluding women from registration was not closely related 
to maintaining an effective defense. Closer analysis reveals that the prob- 
lem lay not in the Court’s ability to apply a pure constitutional analysis, 
but rather in the artificial levels of scrutiny the Court had developed. 


B. Abandoning Traditional Analysis. 


Rostker cannot be understood without an appreciation of the inherent 
problems of the traditional two-tiered analysis. Dissatisfaction with the 
“corrupting rigidity” of the two-tiered system led, in part, to the crea- 
tion of the middle-tier review. This dissatisfaction was succinctly described 
by Justice Rhenquist in his opinion in Rostker: “Announced degrees of 
‘deference’ to legislative judgments, just as levels of ‘scrutiny’ which this 
Court announces that it applies to particular classification made by a 
legislative body, may all too readily become facile abstractions used to 
justify a result.””** 

The greatest drawback to traditional two-tiered and middle-tiered 
analysis is the “pre-balancing” of the interests involved which perforce 
occurs. Particular rights are given automatic importance, requiring great 
justification for infringement upon them, while other interests are deemed, 
without analysis, to be less important and consequently less worthy of 
heightened protection. The degree of importance turns then, not on the 
actual burdens and benefits involved in the denial or protection of that 
interest, but upon the subject matter of the dispute. If an economic or social 
interest is at issue, the rational basis test automatically precludes any careful 
attention to the cost imposed on those it affects.*° On the other hand, a 
racial issue warrants the closest scrutiny without an examination of the 
burden it actually imposes.*’ One commentator has written: 


The most constructive step that the Supreme Court could take to restore 
rationality and balance to the process of equal protection review would 
be to abandon the multi-tiered contrivance of discrete modes of review- 
ing classifications under the equal protection clause. Each and every 
interest should be accorded that degree of review appropriate to its 
importance. These are not simple judgments to make, but the balanc- 
ing of interests important to the people and to majoritarian governance 
should not be truncated to make decisions artificially simple.” 


Applying these observations to Rostker, one begins to understand the 
Court’s dilemma. Having created a mechanical formula for analyzing issues 





. Park, supra note 71, at 994. 

. Rostker, 453 U.S. at 69, 70. 

. See Dandridge v. Williams, 397 U.S. 471 (1970). 

. See Regents of the University of California v. Bakke, 438 U.S. 265 (1978). 
. Park, supra note 71, at 992. 
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involving gender-based discrimination, it faced an untenable situation. On 
one hand, it recognized the long standing tradition of affording the greatest 
deference to Congress in its handling of military affairs, based on the 
extreme importance of that interest.*® On the other hand, since this was 
clearly a gender-based discrimination case, the Court felt compelled at least 
facially to apply the test which it had endorsed in Craig v. Boren.” To 
reach what it obviously considered the appropriate result, the Court neces- 
sarily had to retreat from the closer scrutiny mandated by that test. Justice 
Rhenquist, in his dissent in Craig, had already focused upon the problem 
created by middle-tier review: “[I}t treats gender classification as a talisman 
which—without regard to the rights involved or the persons affected— 
calls into effect a heavier burden of judicial review.’ 

The relationship between military deference and equal protection can 
be perfectly congruent. Only when combined with artificial levels of analysis 
does it become anomalous. The question logically follows however: is not 
military deference simply another artificial category, supplanting that of 
middle-tier review? 

The history of judicial deference to Congressional judgment in military 
affairs establishes a contrary conclusion. The courts engage in a balanc- 
ing, whether implicit or otherwise. Factors unique to the area of national 
defense lend tremendous weight to Congressional decisions in that area. 
Cases which have involved national defense issues have demonstrated the 
reluctance of the courts to substitute their judgment for that of Congress 
in the area of military affairs.” 

Article I, § 8 of the United States Constitution provides in pertinent part: 


The Congress shall have the Power To. . .raise and support Armies. . . 
provide and maintain a Navy. ..[and] make Rules for the Govern- 
ment and Regulations of the Land and naval Forces.” 


The lower courts have recognized the heavy weight of this textual com- 
mitment of power to Congress. 

In United States v. Clinton,” a case in which the draft registration laws 
were challenged, the district court stated: 





. See United States v. Offord, 373 F.Supp. 1111 (E.D.Wis. 1974). 

. 429 U.S. 190 (1976). 

. Id. at 220 (J. Rhenquist, dissenting). 

. These include: United States v. St. Clair, 291 F.Supp. 122 (S.D.N.Y. 1968); United 
States v. Fallon, 407 F.2d 621 (7th Cir.), cert. denied 395 U.S. 908 (1969); United States 
v. Camara, 451 F.2d 1122 (1st Cir. 1971), cert. denied 405 U.S. 1074 (1972); United 
States v. Reiser, 582 F.2d 673 (9th Cir.), cert. denied 429 U.S. 838 (1976); United States 
v. Baechler, 509 F.2d 13 (4th Cir. 1974), cert. denied, 421 U.S. 993 (1975). 

93. U.S. Const. art. I, § 8, cls. 1, 12-14. 

. 310 F.Supp. 333 (E.D.La. 1970). 
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SUMMER 1984 Exclusion of Women From Combat J 
The wisdom of the legislative definition of the manpower pool is not 


a matter for a court to rule on. Congress is constitutionally permitted J 
to draw rational distinctions in deciding from whom to require military v 
service, according to its own evaluation of the nation’s needs, military, f 
civilian and societal.*° 

Another draft registration case, United States v. Offord,** emphasized . 


the extreme importance of the national defense: 


The power of Congress to raise an Army is sui generis. The exercise 
of that power, through the selective service laws, has deprived citizens 
of the most profound of human and constitutional rights. Men have 
essentially been forced into involuntary servitude, had their lives placed 





t 

in jeopardy, and have suffered the indignity and psychological trauma 

of destroying other human beings. Yet, the governmental interest is p 

so extremely urgent that courts must show the greatest deference to te 
Congressional judgment. National security, in its true sense, is at 

stake.” ol 

The Supreme Court repeatedly has recognized its limited ability to review = 

the decisions of Congress in the area of military affairs. In Orloff v. tt 
Willoughby,” the Court upheld the power of the Army to regulate the duties 

of its physician members. The Court observed: te 

“The military constitutes a specialized community governed by a 2 


separate discipline from that of the civilian. Orderly government re- 
quires that the judiciary be as scrupulous not to interfere with legitimate 
Army matters as the Army must be scrupulous not to intervene in 
judicial matters.””” 


In Gilligan v. Morgan,” the Supreme Court refused to oversee the train- 
ing program of the Ohio National Guard, explaining: 


[I]t is difficult to conceive of an area of governmental activity in which 
the courts have less competence. The complex, subtle, and professional 
decisions as to the composition, training, equipping, and control of 
a military force are essentially professional military judgments, subject ~ 








always to civilian control of the Legislative and Executive branches.'” 10 

10 

- 10 

95. Id. at 335. ; 10: 

96. 373 F.Supp. 1111 (E.D. Wis. 1974). ' 10 

97. Id. at 1118. ' 10 

98. 345 U.S. 83 (1953). 10% 
99. Id. at 94. 

100. 413 U.S. 1 (1972). 10 


. Id. at 10. 
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In Parker v. Levy,'” certain provisions of the Uniform Code of Military 
Justice which restricted political rallies on military bases were held not to 
violate the first amendment right of free speech.'** The Supreme Court 
found that the unique needs of the military outweighed this important per- 
sonal interest. The Court upheld the denial of counsel to persons tried at 
summary courts-martial in Middendorf v. Henry, stating: 


“It must give particular deference to the determination of Congress, 
made under its authority to regulate the land and naval forces, U.S. 
Const., Art. I, § 8.’ 


In 1981, Rostker’® stressed the importance of according “great weight 
to the decisions of Congress.”’*’ The Court also noted the necessity for 
“due caution with regard to the fact that this Court is not exercising a 
primary judgment, but is sitting in judgment upon those who have also 
taken the oath to observe the Constitution.”"™ 

Most recently, in Chappell v. Wallace,” the unique and special nature 
of the military system was again stressed. In Chappell, the Court held that 
enlisted military personnel have no cause of action for damages against 
their superior officers for alleged constitutional violations. The Court stated: 
“The special status of the military has required, the Constitution con- 
templated, Congress has created and this Court has long recognized two 
systems of justice, to some extent parallel: one for civilians and one for 
military personnel.”''® In addition, the following observations were noted: 


The need for special regulations in relation to military discipline, and 
the consequent need and justification for a special and exclusive system 
of military justice, is too obvious to require extensive discussion; no 
military organization can function without strict discipline and regula- 
tion that would be unacceptable in a civilian setting. . . [This Court] 
has acknowledged that “the rights of men in the armed forces must 
perforce be conditioned to meet certain overriding demands of discipline 
and duty....” Burns v. Wilson, 346 U.S. 137, 140 (1953)(plurality 
opinion). This becomes imperative in combat, but conduct in combat 





102. 417 U.S. 733 (1974). 

103. The first amendment provides in pertinent part that “Congress shall make no 
law. . .abridging the freedom of speech. . .or the right of the people peaceably to assem- 
ble.” U.S. Const. amend. I. 

104. 425 U.S. 25 (1976). 

105. Id. at 43. 

106. Rostker, 453 U.S. 57. 

107. Id. at 64. 

108. Id. at 64 [quoting Joint Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 164 (1951) 
(Frankfurter, J., concurring)]. 

109. U.S. 103 S.Ct. 2362 (1983), rev’g, 661 F.2d 729 (1981) 

. Id. at 2368 (citation omitted). 
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inevitably reflects the training that precedes combat; for that reason, 
centuries of experience has developed a hierarchical structure of disci- 
pline and obedience to command, unique in its application to the mili- 
tary establishment and wholly different from civilian patterns. Civilian 
courts must, at the very least, hesitate long before entertaining a suit 
which asks the court to tamper with the established relationship 
between enlisted military personnel and their superior officers; that 
relationship is at the heart of the necessarily unique structure of the 
military establishment." 


This is not to say that this deference precludes meaningful judicial review. 
If that were the case, it would be no more fair than the “artificially 
contrived”’'’* multi-tier review. Such blind deference would in effect be 
a rigid adherence to yet another scheme which ignores the reality of the 
interest involved. Justice Marshall, dissenting in Rostker, explained: “[T]he 
phrase ‘war power’ cannot be invoked as a talismanic incantation to sup- 
port any exercise of congressional power which can be brought within its 
ambit. ‘[E]ven the war power does not remove constitutional limitations 
safeguarding essential liberties.’’’'** 

The Supreme Court has not hesitated to invalidate Congressional actions 
taken pursuant to the war power'* which have impermissibly infringed 
on important constitutional rights."’* In Owens v. Brown,'’* a federal 
district court invalidated 10 U.S.C. § 6015 (1970), which prevented Navy 
women from serving at sea in all capacities.''’ Judge Sirica wrote: 


Whether the deference due particular military determinations rises to 
the level of occasioning nonreviewability is a question that varies from 
case to case and turns on the degree to which the specific determina- 
tions are laden with discretion and the likelihood that judicial resolu- 
tion will involve the courts in an inappropriate degree of supervision 
over primary activities.''® 





111. Id. at 2367 (citations omitted). 

112. Park, supra note 71, at 977. 

113. Rostker, 453 U.S. at 89 [quoting United States v. Robel, 389 U.S. 258, 263-64 (1967)]. 

114. U.S. Const. art. 1, § 8. 

115. See United States v. Robel, 389 U.S. 258 (1967) (right of association); United States 
v. Cohen Grocery Co., 255 U.S. 81 (1921) (due process right to be informed of charges); 
Monongahela Navigation v. United States, 148 U.S. 312 (1892) (due process right to 
compensation for property taken during war); Home Bldg. and Loan Ass'n v. Blaisdall, 
et. al., 290 U.S. 398 (1934) (enforcement of contract clause); Hamilton v. Kentucky 
Distilleries Co., 251 U.S. 146 (1919) (due process right to compensation for taking of 
property); Frontiero v. Richardson, 411 U.S. 71 (1971) (equal protection). 

116. 455 F.Supp. 291, 300 (D.D.C. 1978). 

117. 10 U.S.C. § 6015; See text accompanying note 19, supra. 

. Owens, 455 F.Supp. at 300. 
































n, 
.j- 


li- 


it 
‘ip 
jat 
he 


lly 


the 
Jhe 
up- 


ons 


ons 
ged 
eral 
avy 


1s to 
rom 


olu- 
sion 


967)}. 


States 
arges); 
ight to 
\isdall, 
ntucky 
cing of 











JAG Journal Issue 33 


The fact that the Supreme Court has upheld the majority of decisions 
in the area of military affairs indicates the importance it places on this func- 
tion. The constitutional commitment of national defense to Congress, the 
traditional reluctance of the judiciary to involve itself in fields in which 
it has no expertise, and the number of lives which ride upon the wisdom 
of military leaders are factors which lend weight to the governmental in- 
terest. Therefore, this interest will nearly always outweigh an individual 
interest. Where the individual interest is proportionately less important, 
the scrutiny of review should be less exacting. 

The deference given Congress is an implicit recognition that the Court, 
in areas involving the military and completion of its mission, will only de- 
mand that Congress legislate in a reasonable manner, neither arbitrarily 
nor capriciously. To demand more flies in the face of traditional deference, 
unless the opposing interest is of significantly greater importance. To re- 
quire less is blind allegiance, resulting in decisions which deny justice to 
persons whose interests deserve exacting consideration. 

Contrasting the notion of proportionality with the multi-tiered review 
demonstrates the latter’s inadequacy. The Supreme Court implicitly has 
predetermined that the interests of persons raising a gender-based 
discrimination issue are not deserving of the most intense inquiry into the 
legislative purpose and means, but are important enough to require a close 
relationship between the purpose and the offending classification. At the 
same time, the Court has made no provision for requiring a lesser burden 
of justification when the government interests are “extremely urgent." Had 
the Court in Rostker freed itself of the artificial constraints of multi-tiered 
scrutiny, and openly engaged in the balancing which they in fact applied, 
it would have found that the proportionately greater interest of the govern- 
ment required a less rigid standard of review. In so doing, the Court’s defer- 
ential treatment would have been perfectly congruent, the final result un- 
changed, and the decision would not have appeared illogical or inconsistent. 

Applying this analysis to the combat exclusion leads to the following con- 
clusion: since the governmental interest in an effective fighting force is of 
paramount importance, it outweights the interest of women who are denied 
full integration into the military without sexual! distinction. Traditional 
deference analysis complements this conclusion, in that deference to Con- 
gress reaches its maximum potential in the area of military affairs.'*° 
Therefore, it follows that the decision to classify women as noncombatants 
should be subject to no greater requirement than being reasonable and 
minimally rational within the “whole context of law and rights.””'”’ As one 
constitutional scholar writes: 





119. Offord, 373 F.Supp. 1111. 
120. Gilligan, 413 U.S. 1. 
121. Park, supra note 71, at 999. 
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We start with the assumption that implicit in every system or law 
is a rule of coherence, a necessary standard of consistency. Without 
such a rule, law cannot be systematic and general, and the latitude 
that would lie for arbitrariness would invite abuses of power... .In 
addition to a rule of coherence, the proposition that law is ordered 
would imply rules necessary to the application of the rule of coherence. 
These may be summarized as the rules of rationality, proportionality, 
practical congruence, purpose, and necessity. The rule of rationality 
presumes that the validity and persuasiveness of arguments will be 
determined by logic or facts, and not by appeals to intuition or by other 
non-rational arguments. The rule of proportionality presumes at least 
a limited transitivity, that more important interests will be given con- 
sistently greater weight in decision-making and that less important 
interests will be given less. The rule of practical congruence presumes 
that approximate likes will be treated as likes and that classes need 
not be identical. The rule of purpose presumes that the objectives of 
the state may be rationally identified, examined, and tested for their 
legitimacy. The rule of necessity presumes that the government must 
decide and act on imperfect information.'” 


C. Applying Middle-tier Review. 


Since the Supreme Court has rejected the use of any “rational basis” 
test in cases involving gender-based discrimination, and has instead placed 
its imprimatur on middle-tier review, the combat exclusion must be ana- 
lyzed in light of that standard. Even under this standard of scrutiny, the 
combat exclusion should be upheld. 


1. Identifying an Important Governmental Interest 


The first prong of the test requires that the classification serve an im- 
portant governmental objective. The Court has generally accepted the pur- 
pose offered unless “an examination of the legislative scheme and its history 
demonstrates that the asserted purpose could not have been a goal of the 
legislation.’’'** It is hardly necessary to argue that maintaining an effec- 
tive defense is an important governmental purpose. It is necessary to show, 
however, that the legislation which precludes women from serving in com- 
bat roles was enacted for the purpose of enhancing military effectiveness. 
In identifying the objective behind legislation, an initial determination 
which must be made is whether or not the classification under review “stems 
from an outmoded way of thinking about members of the opposite sex. 
To the extent that differences in treatment can be traced to overbroad 





122. Id. at 961, 998. 
123. Weinberger v. Weisenfeld, 420 U.S. 636 (1975). 
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generalizations about the roles played by men and women in society, the 
approach is to view them with suspicion.”!* 

It has been suggested that the real purpose behind the combat restric- 
tions is the perpetuation of stereotypical notions about women.'** The 
source of this notion lies in the legislative milieu surrounding the enact- 
ment of the Women’s Armed Services Integration Act of 1948, which 
originally embodied the combat restrictions which were later carried for- 
ward into 10 U.S.C. §§ 6015, 8549. The Rostker Court noted the “aura 
of male chauvinism [which] permeated Congressional attitudes toward 
women in the military,’”'*° but summarily dismissed the argument that the 
constitutionality of the MSSA rested solely on the basis of those views 
expressed at that time. The Court considered the subsequent legislative 
history to have rehabilitated the former impermissible motives. Rostker, 
therefore, places the burden on the government to demonstrate that the 
classification is not an “accidental by-product of a traditional way of think- 
ing about females”’,'*’ but rather, a carefully reasoned conclusion that the 
exclusion of women from combat substantially furthers the maintenance 
of an effective fighting force. 

The extensive legislative history noted by the Court in Rostker fully sup- 
ports the fact that Congress carefully considered the issues. ““The ques- 
tion of registering women for the draft not only received considerable 
national attention and was the subject of wide-ranging public debate, but 
also was extensively considered by Congress in hearings, floor debate and 
in committee.”'** 

In 1972, Congress debated the issue of women serving in combat, '*° while 
considering the Equal Rights Amendment and its possible effect upon the 
military. It rejected a rider to the amendment, introduced by Senator Ervin, 
which would have precluded the amendment’s application to any laws 
which exempted women from the draft.'*° The combat issue arose again 
in the context of the heated debate in 1974, which culminated in legisla- 
tion permitting women to enter the service academies.'* 





124. Owens, 455 F.Supp. at 303 (citations omitted). 

125. Id.; Goodman, supra note 50, at 267. 

126. Rostker, 453 U.S. at 61. 

127. Califano, 430 U.S. at 320. 

128. Rostker, 453 U.S. at 72. 

129. See 118 Conc. REC. 7,961—9,418 (1972). 

130. See 118 Conc. REc. 9,351 (1972). 

131. Elimination of Discrimination Based on Sex with Respect to the Appointment and Ad- 
mission of Persons to the Service Academies and Ensuring that Each Admission to the 
Service Academies Shall Be Made Without Regard to a Candidate’s Sex, Race, Color, 
or Religious Beliefs: Hearings on H.R. 9832, 10705, 11267, 11268, 11711 and 13729 
Before the Subcomm. on Military Personnel of the House Comm. on Armed Services, 
93rd Cong., 2d Sess. (1974). 
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In 1978, hearings were held on proposed modifications to 10 U.S.C. 
§ 6015 (1976).'** Secretary of the Navy W. Graham Claytor and then Vice 
Admiral James Watkins, Chief of Naval Personnel, testified in favor of 
legislation, proposed by the Department of the Navy to amend 10 U.S.C. 
§ 6015,to give the Navy and Marine Corps flexibility to use female members 
to a greater extent by permitting them to be assigned to limited sea duty.'** 
In 1979 and 1980, hearings were held on the Administration’s proposed 
legislation to repeal all statutory combat restrictions.'** It appears that 
members of Congress were concerned that such total repeal would errone- 
ously give the impression that Congress had endorsed the idea of placing 
women in combat, in spite of the fact the stated purpose was to permit 
the Navy and Air Force Secretaries more flexibility in assigning women.'** 
This legislation did not become law. 

Congress also addressed the combat issue in 1979 and 1980, following 
President Carter’s decision to reactivate draft registration along with his 
recommendation to permit registration of women as well as men.’** The 


Senate Report, adopted by both Houses, stated: 


In reaching the conclusion to recommend this bill reinstituting a sim- 
ple registration system, the committee is ever mindful of the special 
responsibilities of the Congress under article I, section 8 of the Con- 
stitution “to raise and support Armies”’, to “provide and maintain a 
land and naval Forces’’. The committee makes its recommendation 
on the bill after careful weighing of the arguments and based solely 
upon its considered judgment as to the military policies that best serve 
the national security interest of our country. 

The committee is aware of the significant contribution now being 
made to our armed forces by women in uniform. The number of women 
in the military has increased significantly in the past few years and 
is expected to continue to increase. 

History gives examples of women who fought alone and with men 
during past periods of strife. Women have defended themselves against 
attack and have been inadvertently drawn into combat activities in 
defense of their country. Although such examples exist, throughout 
history women have not regularly participated in combat and no society 





132. Military Posture and Assignment of Women to Ships: Hearings on H.R. 10929 and 
7431 Before the House Comm. on Armed Services, 95th Cong., 2d Sess. (1978). 

133. Id. at 1181-12. This legislation was enacted into law as Pub. L. No. 95-485, Title VIII, 
§ 808, 92 Stat. 1623 (1978). 

134. Women in the Military: Hearings Before the Military Personnel Subcomm. of the House 
Comm. on Armed Services, 96th Cong., 1st and 2d Sess. (1980) (hereinafter cited as 
Hearings, Women in the Military). 

135. Id. at 38, 39. 

. See, notes 23-26 and accompanying text, supra. 
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has ever relied on conscription of women primarily for combat roles. 
Current law and policy exclude women from being assigned to com- 
bat in our military forces, and the committee reaffirms that policy. 
The policy precluding the use of women in combat is, in the commit- 
tee’s view, the most important reason for not including women in a 
registration system. 

Registering women for assignment to combat or assigning women 
to combat positions in peacetime then would leave the actual perfor- 
mance of sexually mixed units as an experiment to be conducted in 
war with unknown risk—a risk that the committee finds militarily 
unwarranted and dangerous. Moreover, the committee finds that any 
attempt to assign women to combat positions could affect the national 
resolve at the time of mobilization, a time of great strain on all aspects 
of the nation’s resources.'*’ 


In 1982, Lawrence Korb, Assistant Secretary of Defense addressed the 


Senate Armed Forces Committee. His statement read: 


In 1972 women constituted 1.5 percent of the armed forces; today, 
8.5 percent. Dramatic increases in the number of military women are 
the result of two developments—the women’s movement throughout 
our society and the All-Volunteer Force. This expansion of oppor- 
tunities for women in the military has been good for women, and it 
has been good for the military. Ethically, it is right; and pragmati- 
cally, if we are to maintain the AVF while the male youth population 
is shrinking, it is wise. 

Our experience so far is that women exhibit the same range of com- 
petence as their male counterparts. Military women have proven 
themselves dedicated, effective, and professional. Nonetheless, largely 
in response to the serious concerns of combat-seasoned military leaders, 
we are conducting a comprehensive and systematic review of the role 
of women in the military. Our experience with, and our commitment 
to, women in the military is relatively rare among nations and it has 
been largely (and during the post-1972 expansion exclusively) a 
peacetime experience. Yet the ultimate issue regarding women in the 
military is indeed the ultimate test of a military force—combat. In the 
interests of national security, we cannot ignore either the perhaps 
uncomfortable reality that very few nations have had even limited expe- 
rience with women in combat or the concerns of those who have led, 
and in the event of war would have to lead, our forces in combat. 

Thus, we are reviewing the recruitment, assignment, utilization, 
readiness, and mission capability aspects of women in the military. 





137. S. Rep. No. 826, 96th Cong., 2d Sess. 8-9 (1980). 
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I cannot prejudge the results of this review. Our conclusions will be 
reached on the basis of hard evidence and sound analysis, not biases 
one way or the other.’ 


2. Finding a Substantial Relationship 


Having thoroughly dismantled the notion that Congress has reflexively 
or thoughtlessly chosen to exclude women from combat, the final inquiry 
must be made. Once the government has shown that military effectiveness 
is indeed the objective behind the combat exclusion,'** it must then demon- 
strate that the combat exclusion is closely related to the mission of raising 
and supporting an effective military fighting force. 

Extensive studies have been conducted in an effort to determine as accu- 
rately as possible what effect women have on military readiness.'*° The 
national defense responsibility that rests on the shoulders of Congress and 
military leaders mandates careful analysis and systematic exploration of 
all possible ramifications resulting from placing women in combat positions. 

A primary area of concern centers on the physical capabilities of women. 
The studies in this area indicate that women are tougher and more capable 
than male military leaders once thought, but less tough and capable than 
the leaders of the women’s movement claimed they would be.'*' Few would 
deny physical strength is essential in dealing with the enemy in ground 
combat. To be combat effective, all soldiers must be physically capable 
of performing the full range of tasks associated with their assignment of 
duty.'** During periods of conflict, the most critical area of manpower short- 
age is in the combat troops.’** In 1982, the Women in the Army Policy 
Review Group (hereinafter cited as WITAPRG),'* using MEPSCAT made 
the following findings: 


1. The average female recruit has from 50-75% of the strength, 
stamina and muscle mass of the average male, with the 
greatest disparity existing in the female soldier’s upper body 
strength. 





138. Hearings, Women in the Military, supra note 134, at 1574. 

139. Cf. Owens, 455 F.Supp. at 305 (government failed to prove that the basic purpose of 
the statutory bar prohibiting women from serving on ships was to increase combat effec- 
tiveness of Navy ships). 

140. Four large Army studies were: “Women in The Army Study” (hereinafter cited as 
WITA); “Women Content in the Army—REFORGER 77” Study, 1977 (hereinafter 
cited as REF-WAC 77); “Evaluation of Women in the Army” (hereinafter cited at 
EWITA) Study, 1978; and “Women in the Army Policy Review Group” (hereinafter 
cited as WITAPRG), 1981, as cited in Tuten, The Argument Against Female Com- 
batants, reprinted in Goldman, supra note 36. 

141. Tuten, supra note 140, at 247. 

142. WITAPRG, supra note 140, at 2. 

143. Tuten, supra note 140, at 250. 

. WITAPRG, supra note 140. 
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2. The major physical capacity requirements for the majority of 
military jobs are lifting and carrying.'** 


The Review Group designed MEPSCAT in an effort to meet the Army’s 
need to evaluate the physical capacities of potential enlistees to perform 
particular jobs in the Army. The expanding roles and increased numbers 
of female soldiers and difficulties encountered by many of them in the per- 
formance of their designated tasks led to the development of MEPSCAT, 
which permits the Army to classify each position based upon the physical 
demands required by it. The WITAPRG study also resulted in data which 
compared the male and female attrition rates in Military Occupational 
Specialties with light to moderately heavy physical demands with the attri- 
tion rates in specialties with heavy to very heavy physical demands. Women 
in the latter category had a statistically significant higher attrition rate than 
did women in the former category. The difference in attrition rates for men 
in the two groupings was not statistically significant.'** 

In 1980, William Clark, Acting Assistant Secretary of the Army for Man- 
power and Reserve Affairs, discussed the Army’s position on placing women 
in combat in the event some were able to pass the physical tests: 


Mr. Won Pat: But if they are qualified and they are willing, would 
they be allowed to serve in such units? 

Mr. Clark: No. 

Mr. Won Pat: No? Why is that? 

Mr. Clark: Because it is our view, my view, that it would be 
improper to assign women, regardless of their individual physical or 
training qualifications, into units that would be routinely involved in 
close combat because there are many unknowns about the interaction 
of leadership and with other personnel. We do not know or under- 
stand what the readiness impact would be on those units, and therefore 
it is a prudent policy. 

In addition, there is little indication that there are any substantial 
numbers of women that desire to serve in these kinds of units. I men- 
tioned to you earlier that our great difficulty is attracting women to 
the nontraditional skills, of which these certainly represent very non- 
traditional skills. 

In addition to that, we do have a phenomenon which indicates that 
many women who initially enlist in nontraditional skills express desires 
to migrate from the nontraditional skills to traditional skills at some 
point in their career. 





145. Id. at 52. 
146. WITAPRG, supra note 140, at Appendix F-3. 
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Also, there does not appear to be a high degree of motivation on 
the part of women to aspire for duty in these combat units. Certainly, 
some may aspire. 

Mr. Won Pat: There are exceptions, I suppose. My views of course 
are that women, we see today regardless of the field, are able to per- 
form exceptionally, even better than men. In areas where there is great 
risk we have seen women perform. 

Mr. Clark: Women have done extraordinarily well. 

Mr. Won Pat: That is right. 

Mr. Clark: But we have absolutely no experience of their being able 
to perform well as a rifleman or as a tanker. 

Mr. Won Pat: That is true, but how are we going to know that if 
we do not put them to the test? 

Mr. Clark: It is the Army’s view that that is a risk that is not 
desirable when you are dealing with such issues as the lives of fellow 
human beings. 

Mr. Won Pat: We are all involved; women’s lives as well as men’s. 

Mr. Clark: But you are not just dealing with the life of that woman, 
you are dealing with the lives of many other people associated with it.'*’ 


The Supreme Court is reluctant to permit classifications by gender on 
the basis of broad generalizations, even if substantially true.'** Conse- 
quently, it is unlikely that physical limitations alone could uphold the com- 
bat exclusion policy. However, as one of many factors, it lends considerable 
weight to the argument that the exclusion of women from combat posi- 
tions is closely related to the military’s ability to wage a successful war. 
A recent case, O’Connor v. Board of Education,’ involved a school board’s 
refusal to allow a young girl to join a boy’s basketball team, solely on the 
basis of her sex. The girl herself was a very skilled basketball player, but 
conceded the fact that generally boys were better basketball players than 
girls. The district court issued a preliminary injunction enjoining the school 
board from denying her admission. The court of appeals reversed, and 
issued a stay. O’Connor appealed to Justice Stevens as Circuit Justice. In 
a written opinion, he denied her application.'*° Justice Stevens wrote: “If 
the classification is reasonable in substantially all of its applications, I do 
not believe that the general rule can be said to be unconstitutional simply 
because it appears arbitrary in an individual case.”*™ 








145. Id. at 52. 

146. WITAPRG, supra note 140, at Appendix F-3. 

147. Hearings, Women in the Military, supra note 134. 

148. Califano v. Goldfarb, 430 U.S. 199 (1977). 

149. O’Connor v. Board of Education of School Dist. 23, 545 F.Supp. 376 (N.D.IIl. 1982). 
150. O’Connor v. Board of Education of School Dist. 23, 449 U.S. 1301 (1982). 

151. Id. at 1306. 
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The court of appeals subsequently reversed the district court’s entry of 


the preliminary injunction. The district court on remand gave summary 
judgment for the school board and found that no issue of fact existed as 
to the validity of the school board’s policy without a showing that the 
generalization was “too treacherous to be given conclusive weight.”'™ It 
remains to be seen whether the Supreme Court would find a classification 
based solely on physical weakness to be over-exclusive or “too treacherous” 
a ground for blanket exclusion of women from combat. 


Another issue, and perhaps the most important, is the effect women may 


have on the cohesiveness of combat troops. Richard Gabriel expressed this 
concern in the March 1980 issue of Army Magazine: 


The fact is that combat effectiveness is only partially, and probably 
only a small part, the result of well-applied technical skills. Most skills 
in the military, especially combat skills, are learnable by virtually 
anyone within six to eight weeks. But military unit effectiveness and 
cohesion are far more the result of sociopsychological bonding— 
anthropologically, male bonding—among soldiers within combat 
groups. 

Without this crucial bonding, units disintegrate under stress no mat- 
ter how technically proficient or well-equipped they are. The key vari- 
able in the effectiveness of a military unit is not the technical abilities 
of its troops, although a certain level of technical competence is 
required, but the ability of troops to maintain cohesive bonding groups 
under fire. With regard to the role of women, if examined in terms 
of technical competence, the question is misplaced. 

What is devastatingly certain, however, is that we have tinkered with 
the very foundations of our military forces without any sound 
sociological or psychological research from which to predict the results 
of our organizational restructuring. Driven by ideology and the equa- 
tion of military tasks with civilian business, we have proceeded to inte- 
grate females in our military forces with scant regard for the possible 
consequences. 

What evidence is available suggests strongly that the complete inte- 
gration of women in the military, especially in ground combat roles, 
may have devastating consequences for the levels of cohesion and effec- 
tiveness that can be expected of integrated units. There are, for exam- 
ple, no historical models for the use of females in warrior bands.'* 


Studies on the effects of stress on men and women yield very little. As 


one commentator has noted: 





152. O’Connor, 545 F.Supp. at 381. 
153. Gabriel, “Women in Combat? Two Views’’, ARMY MAG. Vol. 44 (March 1980), cited 
in Tuten, supra note 140, at 251-252. 
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None of the results can be fully trusted because the grinding tear and 
stress of combat cannot be simulated. In the absence of such hard 
knowledge, it is obvious that the inclusion of women involves the risk 
that the combat effectiveness of mixed units, be they combatant ships 
or combat air squadrons, will be reduced. Moreover, it is highly 
unlikely that the extent of such a combat capability degradation can 
be known before it is too late to reverse it or overcome its consequences. 
Women should not be integrated into combat formations unless it is 
demonstrated that their presence will not degrade combat performance. 
Again, the intent is not to shield women from war—it is to shield war- 
riors from defeat.’ 


Closely related to the stress factor are two other areas: potential unwill- 
ingness of men in combat to follow women into battle, and the traditional 
male role of protecting women. The answer that those notions are outmoded 
and reflect ‘“‘archaic and stereotypical’’ ideas about women is not a mean- 
ingful response. While it may serve as a persuasive argument in a court- 
room, it will not save lives on a battlefield, nor will it change the attitudes 
of young men in the middle of a brutal war. The primary purpose of the 
military organization is to fight successful wars, not to change the status 
of women in America. 

Israel faced these same issues and concluded in 1948 that women would 
no longer serve in combat.'** When Israel was fighting: for its independence 
prior to 1948, the critical shortage of manpower forced military leaders 
to use women as combatants. Today women still serve in combat support 
units, but once the unit moves forward into battle women are evacuated 
to the rear. The Israelis point out that “saving girls is not more important 
than saving boys; the policy is to save as many lives as possible.’ 

In an interview with Colonel J. Dickerson, U.S. Army, the former direc- 
tor of CHEN, the Israeli Womens Corps, made the following statements: 





154. Tuten, supra note 140, at 252. This argument regarding the potential negative effects 
upon interpersonal dynamics in combat units has been sharply criticized by those who 
support full sexual integration in the military. One argument frequently advanced is 
that the resistance to women serving in combat roles is strikingly similar to the resistance 
black soldiers experienced during the early stages of racial integration in the armed 
forces. The author agrees that identifying similarities between gender discrimination 
and racial discrimination is valid and may be constructive in the context of political 
discussion. In terms of constitutional analysis, however, the Supreme Court has rejected 
the notion that the two are coextensive for all purposes: classifications based upon gender 
are not subject to the same high level of scrutiny as those based upon race. See Fron- 
tiero v. Richardson, 411 U.S. 677 (1973)(plurality opinion). 

155. Bloom, Israel: The Longest War, reprinted in Goldman, supra note 37, at 137, 152; 
See also Goldman, An Interview with Col. Dalia Raz, Commander of the IDF Women’s 
Corps, 1 IDF J. No. 1, 43 (April 1982). 

156. Simple Fact: Israeli Women Don’t Fight, XXI ARMY REv. Mac. 13, 14 

(1975)(emphasis added). 
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When we had no choice, women were fighters. They fought in the 
underground movements during the years of British control, and they 
served together with men in every way. You will never hear the argu- 
ment that women cannot be good fighters. However, once Israel 
became a state, it was decided that both men and women would be 
conscripted, but that women would not fight. The fact that girls usually 
are not physically as strong or as well suited to the rigors of ground 
combat is only part of the reason they are not trained to be fighters.'*’ 


Other reasons given by Israeli military leaders are the disciplinary prob- 
lems created within the troops, and the demoralizing effect death or cap- 
ture of women would have both on the soldiers and on Israeli society.’ 
One military leader expressed the certainty in his mind that male soldiers 
would risk all the lives of men in a unit rather than leave a wounded female 
soldier behind on the battlefield to die or fall into enemy hands.'* 

In Owens v. Brown,'® the government’s concerns about the unknown 
effects of full integration of women in combat roles included two impor- 
tant issues. These were the demoralization of the American people by female 
combat casualties and the potential threats to our international military 
posture.'*' Such concerns are still valid today. Notably, if 200 (or even 
50) female Marines had been killed in Beirut, it is not unreasonable to 
speculate that the force of public opinion would have compelled the Presi- 
dent to immediately withdraw the U.S. troops. This military decision would 
have been based not upon strategic reasons, >t instead upon political 
pressure born out of public shock and outrage. Moreover, since male 
casualties are more “‘acceptable”’ to the American public, what better target 
for hostile forces than the female troops? The lower “acceptable” number 
of female casualties would give hostile forces unnecessary and perhaps 
devastating political leverage. Additionally, such leverage would bolster 
an otherwise weak war-making ability. 

Closely related to the notion of political leverage is the potential will- 
ingness of hostile forces to engage the United States in combat because 
of a perceived weakness in our combat arms due to the presence of female 
combatants. This perception of weakness could also create a reluctance 
on the part of our allies to support us in combat. Even those who advocate 
the inclusion of women in combat roles concede: 





157. Id. 
158. Id. 
159. Id. (quoting Col. Reuter). 

160. 455 F.Supp. 291 (D.D.C. 1978). 
. Id. at 306. 
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[E]ven if our military could be as effective with women in combat as 
with only men, the perception of our military effectiveness by allies 
and adversaries is crucial to our national security. If our military is 
viewed as weak because of the inclusion of women in combat roles, 
our international posture can be just as critically affected as if we truly 


were weak.!@ 


Finally, there is no evidence that the American people have yet convinced 
their elected representatives that they wish to send women into direct com- 
bat. American men as a whole are not yet willing or psychologically able 
to exchange parental roles in the event mothers are conscripted. Once men 
and women are similarly situated for purposes of combat, it is unlikely 
the military service Secretaries or Congress itself would be able to support 
any distinctions based upon sex.’* One thing is clear: the American public 
is not yet ready to embrace the notion of women serving in combat. 

Until the foregoing issues are resolved, and the questions regarding the 
full effect of opening combat roles to women are satisfactorily answered, 
the combat exclusion continues to closely serve the legitimate and impor- 
tant objective of maintaining the most effective defense possible. 


The power to wage war is the power to wage war successfully. The 
framers of the constitution were under no illusions as to war. They 
had emerged from a long struggle which had taught them the weakness 
of a mere confederation, and they had no hope that they could hold 
what they had won save as they established a Union which could fight 
with the strength of one people under one government entrusted with 
the common defence. In equipping the National Government with the 





162. Segal, The Argument for Female Combatants, reprinted in Goldman, supra note 37, 
at 286. 
163. The Equal Rights Amendment reads in pertinent part: 
Section 1. Equality of rights under the law shall not be denied or abridged by the 
United States or by any State on account of sex. Proposed Amendment to the United 
States Constitution, S.J. Res. 8, S.J. Res. 9, and H.R.J. REs. 208, 92d Cong., 
Ist Sess. (1971). ; 
Although a discussion of the poteniial effects of the as-yet unratified Equal Rights Amend- | 
ment upon the combat restrictions is not presently germane to this analysis, it should | 
be noted that the same concerns and unresolved questions regarding the combat exclu- 
sion have surfaced in both the political and civic communities. 
See, Sex Discrimination in the Military, 67 Mi. L. REv. 51-54 (1975); R. GINSBURG, 
THE CONSTITUTIONAL ASPECTS OF SEX-BASED DISCRIMINATION 107-16 (1974); 118 
Conc. Rec. March 17th and 21st (1972); S. Rep. No. 92-689, Sen. Comm. on the - 
Judiciary, 92d Cong., 2d Sess. (1972). For a full discussion of the Equal Rights Amend- 1 
ment, see generally: Equal Rights for Women: A Symposium on the Proposed Con- 
stitutional Amendment, 6 Harv. Civ. L. REV. 215 (1971); Brown, Emerson, Falk and 
Freedman, The Equal Rights Amendment: A Constitutional Basis for Equal Rights | le 
for Women, 80 YALE L.J. 871 (1971). 
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needed authority in war, they tolerated no limitations inconsistent with 
that object... .'* 


IV. CONCLUSION. 


In light of the foregoing unresolved issues, the combat exclusion substan- 
tially furthers the support and maintenance of a strong national defense. 
Judge J. Sirica in Owens v. Brown’® captured the essence of this notion 
in the process of invalidating the statutory prohibitions of 10 U.S.C. § 6015 
(1970) which prevented women from serving in all capacities at sea. The 
government contended that the combat exclusion policies justified the abso- 
lute bar on women at sea. Judge Sirica disagreed with the Government’s 
argument, but provided the following insight: 


[The government’s] concerns focus on the unknown effects that full 
sexual integration might have on group dynamics under combat con- 
ditions, on the ability of the Navy to operate as effectively as it might 
with all male combatants, on the capacity of the American people to 
accept the prospect of female combat casualties, and on the attitude 
of enemies to engage the United States in combat because of a perceived 
weakness in our combat arms. Defendants conclude that “The fact 
that these are legitimate concerns to which there are presently no con- 
sidered and studied answers provides a persuasive rationale for the 
present restrictions on full integration... .” 

[The government’s] line of reasoning would have force if the issue 
in this case were the validity of a statute that precluded women from 
being considered solely for shipboard combat assignments. The same 
is true if the effect of deciding this case in plaintiffs’ favor were to 
require the full integration of men and women in the naval forces. This 
is so because the seriousness of the unanswered questions raised by 
defendants is alone a convincing reason why no authority, 
whetherlegislative, executive or judicial, should act to bring about the 
total integration of Navy women into combat roles before the conse- 
quences have been fully explored.’® 


Until these unknowns can be replaced with hard evidence that women 
can indeed serve in all capacities without impeding the maintenance of an 
effective fighting force, the combat policies closely serve the governmental 
objective. The risks of error for each side are in no way commensurate. 
In a context where the interests of an individual to pursue personal growth 





164. Lichter v. United States, 334 U.S. 742, 780 (1947), quoting the Hon. Charles E. Hughes, 
War Powers Under the Constitution, 42 A.B.A. REP. 232, 238-239, 247-248 (September 
5, 1917). 

165. Owens, 455 F.Supp. at 306. 

166. Id. (emphasis in original). 
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enrichment collide with the needs of national security and defense, 


the individual will not find an ally in the Constitution. 


Similarly, it may be said that the power has been expressly given to 
Congress to prosecute war, and to pass all laws which shall be necessary 
and proper for carrying that power into execution. That power 
explicitly conferred and absolutely essential to the safety of the Nation 
is not destroyed or impaired by any later provision of the constitution 
or by any one of the amendments. These may all be construed so as 
to avoid making the constitution self-destructive, so as to preserve the 
rights of the citizen from unwarrantable attack, while assuring beyond 
all hazard the common defence and the perpetuity of our liberties. 
These rest upon the preservation of thenation.'® 


The Equal Protection Clause is not based upon a universal equalitarian 
concept. It does not create obligations on the State or the Federal Govern- 
ment to make people equal. It is not concerned with distributive justice. 
Its function is to treat people alike who, for purposes of a law, are alike. 


It is true that rules should be applied equally, consistently, and impar- 
tially, if by “equally,” “consistently,”’ and “impartially’’ one means 
the tautological proposition that the rule should be applied in all cases 
to which the terms of the rule dictate that it be applied. But it is wrong 
to think that, once a rule is applied in accord with its own terms, equal- 
ity has something additional to say about the scope of the rule— 
something that is not already inherent in the substantive terms of the 
rule itself. To say that a rule should be applied ‘equally’ or ‘consistently’ 
or ‘uniformly’ means simply that the rule should be applied to the cases 
to which it applies.’ 


The body of government empowered by the Constitution to maintain 
a strong defense has determined that women shall not be combatants. That 
decision, when subjected to minimal or close scrutiny, will undoubtedly 
withstand a constitutional challenge. When the concerns which underlie 


exclusion of women from combat are resolved or eliminated, it is not 


unreasonable to expect Congress to amend that determination. Until that 
time, however, the courts must support the Congressional decision that 


combat exclusion furthers the goal of preserving a strong, effective 


defense. 
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Chappell v. Wallace 


Commander Donald J. Guter, JAGC, USN* 


The Constitutional Tort: When five Navy enlisted men decided 
to sue their Commanding Officer, Executive Officer, and various 
other superiors for 10 million dollars for alleged racial discrimina- 
tion in violation of their constitutional and civil rights, the brief 
history of the Constitutional Tort Doctrine suggested that the 
government would be challenging the almost uninterrupted judicial 
expansion of constitutional tort liability. Fortunately, a unanimous 
Supreme Court recognized that military discipline “would be under- 
mined by a judicially created remedy exposing officers to personal 
liability at the hands of those they are charged to command.” 
Chappell v. Wallace, U.S. , 103 S.Ct. 2362 (1983}. 





1. THE CONSTITUTIONAL TORT: A BRIEF HISTORY. 


Until 1971, suits against present or former Federal officials indi- 
vidually for money damages based upon actions undertaken by them within 
the scope of their Federal employment were extremely rare.’ Then, on June 
21, 1971, the United States Supreme Court decided Bivens v. Six Unknown 
Named Agents of the Federal Bureau of Narcotics.* This case laid the 
foundation for what has become known as the “constitutional tort”’ or the 
Bivens cause of action.* 

Bivens complained that agents of the Federal Bureau of Narcotics, acting 
under color of federal authority and without probable cause or a search 
warrant, entered and searched his apartment, arrested him for alleged nar- 
cotics violations, manacled him in front of his family, threatened to arrest 
his wife and children and took him to the courthouse where he was interro- 
gated, booked, and strip searched. As the basis for damages, Bivens claimed 
humiliation, embarrassment and mental suffering, and sought $15,000 from 


*Commander Guter is currently serving in the Litigation Division, Office of the Judge Advo- 
cate General. He received the B.A. degree from the University of Colorado in 1970, and the 
J.D. degree from Duquesne University in 1977. 

1. Suits that were filed were usually based on common law torts and did not overcome 
the “official immunity”’ doctrine. Spalding v. Vilas, 161 U.S. 483 (1896); Barr v. Mat- 
teo, 360 U.S. 564 (1959). 

2. 403 U.S. 388 (1971) (hereinafter cited as Bivens). 

3. In explaining its judicially created cause of action, the Court said: “In Bell v. Hood, 
327 U.S. 678 (1946}, we reserved the question whether violation of that command [the 
fourth amendment protection against unreasonable searches and seizures] by a federal 
agent acting under color of his authority gives rise to a cause of action for damages 
consequent upon his unconstitutional conduct. Today we hold that it does.” Bivens, 
403 U.S. at 389. 
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each agent. Overruling the Court of Appeals for the Second Circuit,* the 
Supreme Court held for the first time that such an alleged violation of the 
fourth amendment states a Federal cause of action for money damages 
against Federal officials.* Recognizing that this was a judicially created cause 
of action, the Court explained: ““The present case involves no special fac- 
tors counselling hesitation in the absence of affirmative action by Congress.” 

In a footnote to the opinion, the Court revealed its lack of appreciation 
for the size of the Pandora’s Box it had just opened, predicting only a slight 
increase in judicial activity as a result of its decision.’ In fact, figures pro- 
vided by the U. S. Department of Justice indicate that, as of July 1, 1983, 
there were over 2,400 such suits pending against present or former Federal 
officials involving over 10,000 defendants, and approximately 60 new 
requests for representation are received each month. 

Although Bivens opened the door by creating the cause of action, there 
were other barriers to be removed by the Supreme Court before the con- 
stitutional tort doctrine could achieve its full vitality. Bivens had left open 
the defense of absolute immunity for Federal officials acting within the 
scope of their authority.* The question was not presented to the Supreme 
Court until Butz v. Economou,’ seven years later. Respondent, a com- 
modity futures dealer, sued Federal officials of the Department of Agricul- 
ture, including the Secretary, for violation of, inter alia, his first, fourth, 
and fifth amendment rights. He claimed they had instituted an investigation 
and an administrative proceeding against him to try to revoke or suspend 





. 409 F.2d 718 (2d Cir. 1969). 

. Bivens, 403 U.S. at 397. 

. Id. at 396. 

. Id. at 391, n. 4: “[I]t is difficult to understand our Brother Blackmun’s complaint that 
our holding today ‘opens the door for another avalanche of new federal cases.’ Post, at 
430. In estimating the magnitude of any such ‘avalanche’, it is worth noting that a survey 
of comparable actions against state officers under 42 U.S.C. § 1983 found only 53 reported 
cases in 17 years (1951-1967) that survived a motion to dismiss. Ginger & Bell, Police 
Misconduct Litigation—Plaintiff’s Remedies, 15 AM. JUR. Trials 555, 580-590 (1968). 
Increasing this figure by 900% to allow for increases in rate and unreported cases, every 
federal district judge could expect to try one such case every 13 years.” 

8. The immunity question was present, but as it was not passed upon by the Court of Ap- 
peals; the Court did not consider it. Bivens, 403 U.S. at 397. On remand, the Second 
Circuit held that the Federal defendants were protected by only “qualified immunity.” 
That is, by way of an affirmative defense, they could attempt to show that they acted 
in good faith and with a reasonable belief in the validity and necessity of their actions. 
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 456 F.2d 
1339 (2d Cir. 1972). 

9. 438 U.S. 478 (1978) (hereinafter cited as Butz ). In the intervening years, not only the 
Court of Appeals for the Second Circuit in Bivens, but every other Court of Appeals 
that had faced this question, held that such Federal agents were not entitled to absolute 
immunity. Black v. United States, 534 F.2d 524 (2d Cir. 1976); States Marine Lines 
v. Schultz, 498 F.2d 1146 (4th Cir. 1974); Mark v. Groff, 521 F.2d 1376 (9th Cir. 1975); 
G.M. Leasing Corp. v. United States, 560 F.2d 1011 (10th Cir. 1977); Apton v. Wilson, 

506 F.2d 83 (D.C.C. 1974); Paton v. LaPrade, 524 F.2d 862 (3d Cir. 1975); Weir v. Muller, 

527 F.2d 872 (5th Cir. 1976); Baubaker v. King, 505 F.2d 534 (7th Cir. 1974); Jones 

v. United States, 536 F.2d 269 (8th Cir. 1976). 
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the registration of his company in retaliation for his criticism of the Depart- 
ment. The defendants moved to dismiss the complaint as being barred by 
the doctrine of official immunity.'® The Court rejected the doctrine holding 
that “‘in a suit for damages arising from unconstitutional action [not limited 
to fourth amendment violations as was Bivens], Federal executive officials 
exercising discretion are entitled only to. . . qualified immunity. .., sub- 
ject to those exceptional situations where it is demonstrated that absolute 
immunity is essential for the conduct of the public business.’’" 

Still unaffected by Justice Blackmun’s warning of an “avalanche of new 
federal cases,” the five-man majority said: “The principle [qualified immu- 
nity] should prove as workable in suits against federal officials as it has 
in the context of suits against state officials.'*. . . [F ]irm application of the 
Federal Rules of Civil Procedure will ensure that federal officials are not 
harassed by frivolous lawsuits.’’* 

Despite the general language in the holding in Butz that talked about 
“damages arising from unconstitutional action,” there remained confusion 
about whether a Bivens cause of action extended to violations of other con- 
stitutional amendments.'* Some lower courts extended Bivens beyond the 
fourth amendment; others did not. The Supreme Court took the “extended” 
view in Davis v. Passman.'* 

Petitioner, Shirley Davis, had been hired as a deputy administrative assis- 
tant to United States Congressman Otto E. Passman. Her employment 
was terminated six months later, with Passman explaining in a letter to 
Davis that “although she was ‘able, energetic and a very hard worker,’ 





10. Butz, 438 U.S. at 483. 

11. Id. at 507. The Court went on to hold that persons performing adjudicatory functions 
equivalent to judges and prosecutors within the agencies occupy exceptional situations 
requiring absolute immunity. Id. at 514, 516 and 517. 

12. Id. at 507. } 

13. Id. at 508. Justice Department figures to July 1, 1983, show only 16 adverse judgments 
since Bivens. While that may or may not support the contention that defendant Federal 
officials are not being “‘harassed”’, it is certainly evidence that their agency lawyers are 
being kept busy. Indeed, Justice Rehnquist, writing for the minority, warned in this 
case as Justice Blackmun did in Bivens: “My biggest concern, however, is not with 
the illogic or impracticality of today’s decision, but rather with the potential for disrup- 
tion of Government that it invites. The steady increase in litigation, much of it directed 
against government officials and virtually all of which could be framed in constitutional 
terms, cannot escape the notice of even the most casual observer.” Id. at 526. Justice 
Rehnquist goes on to deem workable the majority’s solution that motions to dismiss 
or for summary judgment will keep meritless claims at bay, Id. at 527, and to predict 
“a significant impairment of the ability of responsible public officials to carry out the 
duties imposed upon them by law.” Id. at 530. 

14. In a footnote to his concurring opinion in Bivens, Justice Harlan noted that the Bivens 
rationale regarding money damages might not apply to “‘other types of constitutionally 
protected interests” because courts might not be capable of ascertaining causation and 
magnitude of injury. Bivens, 403 U.S. at 409, n.9. 

15. 442 U.S. 228 (1979) (hereinafter cited as Davis). 
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he had concluded ‘that it was essential that the understudy to my Adminis- 
trative Assistant be a man.’’”* Davis brought suit in the district court alleg- 
ing sex discrimination in violation of the fifth admendment. The procedural 
path of the suit was illustrative of the existing confusion of the state of 
the law. The district court dismissed Davis’ action pursuant to Fed. R. 
Civ. P. 12(b) (6) for failure to state a claim upon which relief can be granted. 
A panel of the Court of Appeals for the Fifth Circuit reversed. The Court 
of Appeals for the Fifth Circuit, en banc, reversed the panel, holding that 
“no right of action may be implied from the Due Process Clause of the 
fifth amendment.”’"” 

The court based its conclusion on application of criteria set forth by the 
Supreme Court in Cort v. Ash" for determining when a private cause of 
action should be implied from a Federal statute. The Supreme Court finally 
settled the confusion by holding that a cause of action and a damages 
remedy can be implied directly under the Constitution when the Due Pro- 
cess Clause of the fifth amendment is violated.’® Thus, a Bivens cause of 
action was not limited to a violation of the fourth amendment. Of course, 
the driving force behind this line of decisions was, in large measure, the 
Court’s concern that our citizens could suffer a wrong without a mean- 
ingful remedy. As Justice Harlan stated in his concurring opinion in Bivens: 


[I]t is apparent that some form of damages is the only possible remedy 
for someone in Bivens’ alleged position. It will be a rare case indeed 
in which an individual in Bivens’ position will be able to obviate the 
harm by securing injunctive relief from any court. However desirable 
a direct remedy against the Government might be as a substitute for 
individual official liability, the sovereign still remains immune to suit. 
Finally, assuming Bivens’ innocence of the crime charged, the exclu- 
sionary rule is simply irrelevant. For people in Bivens’ shoes, it is 
damages or nothing.” 


As Justice Harlan points out, the damages could only come out of the indi- 
vidual offical’s pocket because sovereign immunity protected the govern- 
ment fisc. 

However, after Bivens was decided, Congress amended the Federal Tort 
Claims Act (hereinafter cited as FTCA) to create a cause of action against 
the United States for intentional torts committed by Federal law enforce- 
ment officers.” Thus, at least with respect to this specific cause of action, 
the government’s pockets were opened, providing the very money damages 





16. Id. at 230. 

17. Davis v. Passman, 571 F.2d 793, 801 (Sth Cir. 1978). 

18. 422 U.S. 66 (1975). 

19. Davis, 422 U.S. at 244, 248. 

20. Bivens, 403 U.S. at 409-10. 

- See 28 U.S.C. § 2680(h) (1982), added by amendment in 1974. 
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Bivens could not get. Would this stop further expansion of the Bivens deci- 
sion and its progeny? Carlson v. Green*™ answered in the negative. 

In Carlson, the mother of a deceased Federal prisoner sued on behalf 
of her son’s estate, alleging a violation of his due process, equal protec- 
tion, and eighth amendment rights by prison officials. She alleged that her 
son died as a result of deliberate neglect of his medical needs by Federal 
prison officials whose indifference was attributable to racial prejudice. The 
prison officials argued, not surprisingly, that the remedy available under 
the FTCA against the United States was adequate and, therefore, should 
preclude action against them. The Supreme Court disagreed, saying, “vic- 
tims of the kind of intentional wrongdoing alleged in this complaint shall 
have an action under FTCA against the United States as well as a Bivens 
action against the individual officials alleged to have infringed their con- 
stitutional rights.’’** 

There are, however, two situations defendants may show which may 
defeat such a cause of action: (1) “special factors counselling hesitation 
in the absence of affirmative action by Congress,” and (2) an alternative 
and equally effective remedy provided by Congress which is explicitly 
declared to be a substitute for recovery directly under the Constitution.** 
It was in this atmosphere of almost uninterrupted expansion of constitu- 
tional tort liability®> that Chappell v. Wallace,** and its important civilian 
counterpart, Bush v. Lucas,”" came to be decided by the Supreme Court 
on the same day in June 1983. 





22. 446 U.S. 14 (1980) (hereinafter cited as Carlson). 

23. Id.-at 20. 

24. Id. at 18-19. The Court went on to explain why the Bivens remedy was more effective 
than, and therefore not preempted by, the FTCA. First, the Bivens remedy, by award- 
ing damages out of the government official’s pocket, serves as a deterrent. Id. at 21. 
Second, punitive damages may be allowed in a Bivens action. Id. at 22. Third, a jury 
trial is available in a Bivens suit. Id. And, fourth, a FTCA action exists only if the 
State in which the alleged misconduct took place would recognize that cause of action. 
Id. at 23. 

25. In only one case since Bivens, Harlow v. Fitzgerald, 457 U.S. 800 (1982), did the Court 
acknowledge that the social costs of insubstantial lawsuits of the Bivens genre had reached 
the point where an adjustment was needed in the qualified immunity doctrine. Because 
one factor in the qualified immunity defense was the official’s subjective intent, sum- 
mary judgment was not generally available to hold down the number of cases going 
to trial, as the Court had hoped. Thus, Harlow held that a government official need 
show only that his conduct did not violate “clearly established statutory or constitu- 
tional rights of which a reasonable person would have known.” Harlow, 457 U.S. at 818. 

26. ___ U.S. ___, 103 S.Ct. 2362 (1983) (hereinafter cited as Chappell). 

27. ___ U.S. ___, 103 S.Ct. 2404 (1983) (hereinafter cited as Bush). Bush, an aerospace 
engineer for the National Aeronautics and Space Administration, was demoted for making 
allegedly false and misleading public statements about his workplace. Bush was restored 
with back pay by the Civil Service Commission’s Appeals Review Board, but while 
the decision was pending, Bush filed suit seeking damages for violation of his first amend- 
ment rights. The United States District Court for the Northern District 
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II. THE CHAPPELL DECISION. 


Constitutional Tort 


In Chappell, five Navy enlisted men serving on board a combat vessel 
sued their commanding officer, executive officer, three lieutenants and three 
chief petty officers, seeking monetary damages, declaratory judgment, and 
injunctive relief. They complained that because of their minority race they 
were assigned undesirable duties, threatened, given low performance evalu- 
ations, and suffered unusually severe penalties for disciplinary infractions, 
all in violation of, inter alia, their fifth amendment rights. The United States 
District Court for the Southern District of California dismissed the com- 
plaint, finding that the actions complained of were nonreviewable military 
decisions, that the officers were entitled to immunity and that the com- 
plainants had failed to exhaust their administrative remedies. The United 
States Court of Appeals for the Ninth Circuit reversed,” citing Bivens as 
authority for the award of damages for the constitutional violations unless 
the officers’ actions were nonreviewable or they were immune from suit. 
The Court of Appeals then remanded to the District Court for these deter- 
minations, having first set out certain tests for the District Court to follow. 
The Supreme Court granted certiorari and reversed unanimously. The 
Court accurately noted that, in authorizing the Bivens remedy (money 
damages against Federal officials whose actions violated a person’s con- 
stitutional rights), they had specifically warned that such a remedy would 
not be available when there existed “special factors counselling hesitation.””® 

However, despite the Court’s protests to the contrary, it was not until 
Chappell and Bush that the Court attempted to give meaning to that phrase 
within the context of the individual government official as a defendant. 
As the United States Court of Appeals for the Fifth Circuit said in Bush: 





of Alabama granted Lucas’ motion for summary judgment. The United States Court 
of Appeals for the 5th Circuit affirmed. Bush v. Lucas, 598 F.2d 958 (5th Cir. 1979). 
The Supreme Court vacated the judgment, Bush v. Lucas, 446 U.S. 914 (1980), and 
directed reconsideration in light of Carlson v. Green, 446 U.S. 14 (1980). The Court 
of Appeals again affirmed, Bush v. Lacas, 647 F.2d 573 (5th Cir. 1981), citing the availabil- 
ity of an adequate remedy under the Civil Service Commission regulations and the 
presence of a special factor counselling hesitation, i.e., the Federal Government-Civil 
Service Employee relationship. The Supreme Court affirmed the Fifth Circuit Court 
of Appeals. 

- 661 F.2d 729 (9th Cir. 1981). 

. Bivens, 403 U.S. at 396. In fact, in each of the cases that expanded the Bivens cause 
of action, the Court had reiterated this warning. Butz, 438 U.S. at 503; Davis, 442 U.S. 
at 245; Carlson, 446 U.S. at 118. 

. Bush, 103 S.Ct. at 2411. 
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[There is little guidance in the Supreme Court opinions as to what 
‘special factors’ will justify withholding a Bivens remedy. The Court 
found no special factors present in either Bivens [cite omitted] or 
Carlson [cite omitted], and any concerns created in Davis v. Passman 
by defendants status as a congressman were held to be coextensive with 
the protections afforded him by the Speech and Debate Clause [cite 
omitted].** 


Undaunted by this lack of guidance, the Court of Appeals went on to hold 
that the government employer-employee relationship was one such “special 
factor.”’** The Supreme Court agreed, and cited Bush in its Chappell deci- 
sion.** Of course, the Court in Chappell had an even more unique rela- 
tionship to consider—that which exists between senior and junior military 
personnel. As the Court acknowledged, it is Feres* that “guides our anal- 
ysis in this case,””** and “[i]n the last analysis, Feres seems best explained 
by the ‘peculiar and special relationship of the soldier to his superiors, [and] 
the effects on maintenance of such suits on discipline ....””** 

Basically, the Court recognized that it is not possible to maintain an 
effective fighting force with officers wondering if their next order will sub- 
ject them to ruinous personal liability, and their subordinates holding the 
power to challenge every decision in a court of law. In the Court’s own 
words: ““The special nature of military life, the need for unhesitating and 
decisive action by military officers and equally disciplined responses by 
enlisted personnel, would be undermined by a judicially created remedy 
exposing officers to personal liability at the hands of those they are charged 
to command.””*” 

Furthermore, and notwithstanding the Court’s holding in Carlson that 
the Bivens remedy was available in addition to alternative, nonexclusive 
remedies provided by Congress, the Court found another “special factor” 
in Congress’ constitutional authority and legislative activity in the field of 
military affairs.** Particularly relevant was the existence of a system pro- 
viding for “‘the review and remedy of complaints and grievances such as 
those presented by the respondents.”*® Thus, unlike Bivens and Davis, 
there was a remedy available; this was not a case of “damages or nothing.” 
Note, however, that the remedies available in Bush and Chappell do not 





31. 647 F.2d 573, 576 (Sth Cir. 1981). The court went on to find that it was the unique 
relationship between the Federal Government and its civil service employees that con- 
stituted a special factor counselling hesitation. 

32. Id. at 577. 

33. Chappell, 103 S.Ct. at 2364, 2367. 

34. 340 U.S. 135 (1950). 

35. Chappell, 103 S.Ct. at 2365. 

36. Id. 

37. Id. at 2367. 

38. Id. 
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approach the standards set forth by the Court in Carlson. There is no ex- 
plicit statement by Congress that these remedies are exclusive; the Bivens 
remedy is certainly more of a deterrent (in fact, too much so! ); the alter- 
nate remedies do not provide punitive damages or a jury trial; and the 
Bivens’ cause of action allows recovery where the other remedies may not. 
For example, what remedy does the innocent enlisted man who is subject 
to a clearly unlawful search have? For him “damages or nothing” comes 
up “nothing.” This disparity suggests that it is more realistically the Federal 
employer-employee relationship, and perhaps a desire to finally cir- 
cumscribe the Bivens cause of action, that produced the results in Bush 
and Chappell, rather than the availability of an obviously less than perfect 
remedy. The Court suggested as much in Harlow v. Fitzgerald* when it 
admonished the lower Federal courts for not disposing of more Bivens suits 
on motion, and acknowledged, for the first time since Bivens, the social 
costs of such actions: 


Constitutional Tort 


These social costs include the expenses of litigation, the diversion of 
official energy from pressing public issues, and the deterrence of able 
citizens from acceptance of public office. Finally, there is the danger 
that fear of being sued will dampen the ardor of all but the most 
resolute, or the most irresponsible [public officials], in the unflinching 
discharge of their duties. [citations omitted. ]*' 


III. PoST-CHAPPELL DECISIONS. 


A quick look at cases decided by the Federal Appeals Courts since Chap- 
pell and Bush seems to confirm that the courts are looking for the “unique 
relationship” rather than the availability of a remedy. In the Ninth Cir- 
cuit, which spawned Chappell, two such cases have been decided. In 
Mollnow v. Carlton, a former Air Force pilot brought suit against his 
fellow officers alleging an elaborate conspiracy to have him removed from 
flight duty and ultimately from the service. Mollnow’s section 1985(3) 
claim** was dismissed for failure to allege that defendants’ conduct was 





39. Specifically, the Court described the complaint process under article 138, Uniform Code 
of Military Justice (UCMJ), 10 U.S.C. § 93% (1982); the relief available through the 
Board for Correction of Naval Records, 10 U.S.C. § 1552 (1982); and the separate system 
of military justice. The Court likened this system of relief to that provided by the Civil 
Service Commission in Bush. Chappell, 103 S.Ct. at 2366-67. 

40. 457 U.S. 800 (1982) 

41. Id. at 814. 

42. 716 F.2d 627 (9th Cir. 1983). 

43. 42 U.S.C. § 1985(3) (Supp. V 1981). This subsection provides as follows: 

(3) If two or more persons in any State or Territory conspire or go in disguise on 
the highway or on the premises of another, for the purpose of depriving, either 
directly or indirectly, any person or class of persons of the equal protection of the 
laws, or of equal privileges and immunities under the laws; or for the purpose of 
preventing or hindering the constituted authorities of any State or Territory from 
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motivated by racial or other class-based discrimination. But the court took 
a long look at Mollnow’s section 1985(1) claim,“ a claim not constitutional 
in origin, but rather based solely on violation of a statute specifically 
authorizing suit by injured Federal officers. The court, guided by the ra- 
tionale of Chappell and Feres and convinced that Congress by enacting 
section 1985(1) did not intend to authorize suits by servicemen against their 
superiors, held that section 1985(1) gave no remedy to military subordinates. 

In Gonzales v. Department of the Army,* a serviceman brought suit 
against the Army under section 1981, alleging race discrimination in pro- 
motion. The court found that, even assuming his claims could be asserted 
under section 1981, they would be nonreviewable because they involved 
personnel decisions, a “sensitive area of military expertise and discretion,” 
counselling the hesitation prescribed by Chappell.* 

Third party derivative suits based on the FTCA“ and Bivens** were 
recently rejected in the Third and Fifth Circuits, respectively. Both courts 
cited the Feres-Chappell rationale of preserving military discipline and 
avoiding inquiry into military affairs as the controlling factor in dismiss- 
ing the actions. In each case the civilian injured party was left without 
a remedy. Similarly, the Seventh Circuit,*® in disallowing a third party 
claim for indemnity from the United States, said that the Chappell “‘princi- 
ple of automatic, even unquestioning, obedience to the commands of 
superior officers” would be “compromised if a soldier or sailor can be 





giving or securing to all persons within such State or Territory the equal protec- 
tion of the laws; or if two or more persons conspire to prevent by force, intimida- 
tion, or threat, any citizen who is lawfully entitled to vote, from giving his support 
or advocacy in a legal manner, toward or in favor of the election of any lawfully 
qualified person as an elector for President or Vice President, or as a Member 
of Congress on account of such support or advocacy; in any case of conspiracy 
set forth in this section, if one or more persons engaged therein do, or cause to 
be done, any act in furtherance of the object of such conspiracy, whereby another 
is injured in his person or property, or deprived of having and exercising any right 
or privilege of a citizen of the United States, the party so injured or deprived may 
have an action for the recovery of damages occasioned by such injury or depriva- 
tion, against any one or more of the conspirators. 
44. 42 U.S.C. § 1985(1) (Supp. V 1981). This subsection provides as follows: 
(1) If two or more persons in any State or Territory conspire to prevent, by force, 
intimidation, or threat, any person from accepting or holding any office, trust, 
or place of confidence under the United States, or from discharging any duties 
thereof; or to induce by like means any officer of the United States to leave any 
State, district, or place, where his duties as an officer are required to be performed, 
or to injure him in his person or property on account of his lawful discharge of 
the duties of his office, or while engaged in the lawful discharge thereof, or to injure 
his property so as to molest, interrupt, hinder, or impede him in the discharge 
of his official duties. 
. 718 F.2d 926 (9th Cir. 1983). 
. Id. at 930. 
- Mondelli v. United States, 711 F.2d 567 (3d Cir. 1983). 
. Gaspard v. United States, 713 F.2d 1097 (5th Cir. 1983). 
. Hillier v. Southern Towing Co., 714 F.2d 714 (7th Cir. 1983). 
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required to testify in court against his superiors, which no doubt is what 
would happen in this case if the third-party claims went to trial.” 

The Eleventh Circuit™ has decided that a former Federal employee may 
not maintain a Bivens action against her co-workers. While this court did 
emphasize the alternative administrative remedies available, it also noted 
that the Supreme Court, in deciding Bush and Chappell “‘focused on the 
‘special factor’, i.e., the Federal employment relationship. . .” in denying 
a new cause of action.” Perhaps the most far-reaching application of Chap- 
pell so far has come from the Eighth Circuit.** A member of the Missouri 
State Highway Patrol brought action for injunctive relief to stop his transfer 
from one troop to another. He alleged that the transfer was ordered in 
retaliation for various speech related activities that his superiors considered 
to be detrimental to morale. In denying relief the court emphasized that 
the Highway Patrol is a paramilitary force requiring close working rela- 
tionships to fulfill its public responsibilities. Citing Chappell in a footnote, 
the court said: ‘““While the military is distinguishable from the Patrol, we 
believe the same factors necessitating judicial deference to military 
decision—the compelling need for decisive action, discipline and harmony 
in the ranks—counsel in favor of according deference to the Patrol’s deci- 
sion here.”’™* 


Constitutional Tort 


IV. CONCLUSION. 


With the Chappell and Bush decisions, the Court has acknowledged that 
the need to preserve employer-employee and employee-employee relation- 
ships in the Federal Government outweighs the need for a constitutional 
tort remedy wherein money damages are awarded against the tortfeasor. 
In addition, the Court has recognized that harm to the public good and 
extensive damage to governmental efficiency in terms of the time and at- 
tention diverted in defending such actions.flow directly from the 
countenance of Bivens-type law suits. 

The Chappell and Bush decisions aside, it is ironic that, despite the 
Court’s attempt to provide an effective remedy by expanding the tort liabil- 
ity it created in Bivens, only 17 of the 10,000 cases filed since 1971 have 
proceeded to judgment, and only 5 of those have resulted in payment.** 

The Court’s failure to strike a workable balance between the need for 
an effective remedy and the need for efficient government has led Con- 
gress to consider legislative reform. Two fundamental changes are common 





50. Id. at 723. 
51. Gleason v. Malcom, 718 F.2d 1044 (11th Cir. 1983). 

52. Id. at 1048. 

53. Hughes v. Whitmer, 714 F.2d 1407 (8th Cir. 1983). 

54. Id. at 1419. 

55. Euler and Farley, Federal Tort Liability: Reform in the Wind, 31 FED. B. News & 
J. 39, 42 (1984). 
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to all the proposals: (1) the United States would waive sovereign immu- 
nity and consent to be sued for constitutional torts; and, (2) the United 
States would become the exclusive defendant for all torts committed by 
employees within the scope of their employment. 

Whatever the outcome, it is safe to assume that those who find themselves 
in the Chappell situation will not have a damages remedy against the tort- 
feasor. And if new legislation remains silent on whether servicemembers 
may prosecute constitutional torts against fellow servicemembers, this issue 
will be left for the courts to decide. Whether a new “‘Feres” exception will 
follow cannot be predicted. 





56. Id. at 41. 


























United States v. Allen 


Commander James A. Freyer, JAGC, USN* 


Credit required for pretrial confinement: Relying on a 1968 
Department of Defense instruction mandating uniformity in 
sentence computation between court-martial and other Federal 
prisoners, the United States Court of Military Appeals decided that 
court-martial prisoners must receive day-for-day credit for time spent 
in legal pretrial confinement, against sentences to confinement at 
hard labor. How such a credit relates to the consideration other- 
wise required to be afforded pretrial confinement by sentencing and 
reviewing authorities, and to certain judicially ordered credits for 
illegal pretrial confinement, will necessitate clarification in the 
courts. 

United States v. Allen, 17 M.J. 126 (C.M.A. 1984). 


I. INTRODUCTION. 


Since 1956,’ the Court of Military Appeals has been concerned with 
various aspects of pretrial confinement. Among the issues addressed by 
the court have been the following: when pretrial confinement may’ and 
should*® be imposed; what conditions of pretrial confinement are permis- 
sible;* what kinds of review of decisions to impose pretrial confinement 
are required or available;* what remedies are appropriate to redress illegal 
pretrial confinement;* how credits for illegal pretrial confinement are to 
be recognized in computation of sentences;’ and how pretrial confine- 
ment is to be taken into account by sentencing bodies and reviewing 





*Commander Freyer is currently serving in the Military Justice Division, Office of the Judge 
Advocate General. He received the B.A. degree from Swarthmore College in 1962; the LL.B. 
degree from the University of Pennsylvania in 1965; and the LL.M. degree from New York 
University in 1967. 

1. United States v. Bayhand, 6 U.S.C.M.A. 762, 21 C.M.R. 84 (1956). 

2. United States v. Heard, 3 M.J. 14 (C.M.A. 1977); United States v. Jennings, 19 
U.S.C.M.A. 88, 41 C.M.R. 88 (1969). 

3. Heard, 3 M.J. 14; Jennings, 19 U.S.C.M.A. 88, 41 C.M.R. 88. 

4. Heard, 3 M.J. 14; Jennings, 19 U.S.C.M.A. 88, 41 C.M.R. 88; Bayhand, 6 U.S.C.M.A. 
762, 21 C.M.R. 84; United States v. Nelson, 18 U.S.C.M.A. 177, 39 C.M.R. 177 (1969); 
United States v. Bruce, 14 M.J. 254 (C.M.A. 1982). 

5. Courtney v. Williams, 1 M.J. 267 (C.M.A. 1976); United States v. Malia, 6 M.J. 65 
(C.M.A. 1978); United States v. Lynch, 13 M.J. 394 (C.M.A. 1982). 

6. United States v. Larner, 1 M.J. 371 (C.M.A. 1976); Malia, 6 M.J. 65; Lynch 13 M.J. 
394; United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983). 

7. Larner, 1 M.J. 371; Heard, 3 M.J. 14; Suzuki, 14 M.J. 491. 
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authorities.* In United States v. Davidson,’ a majority of the court, while 
adhering to the traditional view that military law does not require any par- 
ticular credit for legal pretrial confinement, focused on the need for ade- 
quate instructions to the members and advice to the convening authority; 
and, where the instructions and advice were inadequate and the maximum 
period of confinement was both adjudged and approved, the Court of 
Military Review’s assessment of the error as nonprejudicial was ruled erro- 
neous as a matter of law. Chief Judge Everett wrote a lengthy concurring 
opinion pointing out what he perceived as possible constitutional infirmities 
in failing to accord credit for legal pretrial confinement, as well as reasons 
founded in equity and good conscience for according such credit. Thus, 
the stage was set for United States v. Allen,’° which, although it reached 
the result apparently desired by the Chief Judge, did so on a regulatory 
ground without undermining the established military rule. 

Private First Class (PFC) Melvin T. Allen, U. S. Marine Corps, was 
tried by a general court-martial with officer members on charges of 
robbery" and assault consummated by a battery.'* He was found guilty 
in accordance with his pleas and received a sentence to confinement at hard 
labor for 24 months, forfeiture of $501.30 pay per month for 6 months, 
reduction to pay grade E-1, and a bad-conduct discharge. The sentence 
was approved by the convening authority and affirmed by the U.S. Navy- 
Marine Corps Court of Military Review. With respect to the 81 days that 
PFC Allen had spent in legal pretrial confinement on the charges in ques- 
tion, the members were instructed that they must take that period of pretrial 
confinement into consideration, but that they need not give credit for it 
on a day-for-day or any other particular basis.'* The record, however, did 
not reflect whether or not the court members or reviewing authorities actu- 
ally gave any credit for the pretrial confinement or, if so, on what basis. 
On these facts, the Court of Military Appeals held that a Department of 
Defense (hereinafter cited as DoD) regulation,"* in conjunction with the Bail 
Reform Act of 1966'* and the Parole Commission Rules and Regulations, 





8. United States v. Davidson, 14 M.J. 81 (C.M.A. 1982). 
9. 14 M.J. 81 (C.M.A. 1982). 

10. 17 M.J. 126 (C.M.A. 1984). 

11. UCMJ, art. 122, 10 U.S.C. § 922 (1982). 

12. UCMJ, art. 128, 10 U.S.C. § 928 (1982). 

13. Allen, 17 M.J. at 126-127. 

14. DoD Instruction 1325.4 (October 7, 1968). Paragraph III.Q.6. of the instruction pro- 
vides: “Procedures employed in the computation of sentences will be in conformity with 
those published by the Department of Justice, which govern the computation of sentences 
of federal prisoners and military prisoners under the jurisdiction of the Justice 
Department.” 

15. Pub. L. No. 89-465, § 4, 80 Stat. 217, amending 18 U.S.C. § 3568 (hereinafter cited 

as Bail Reform Act). As amended, 18 U.S.C. § 3568 reads, in part, as follows: 
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Rule 2.10(a),’* mandates day-for-day credit’’ for legal pretrial confinement 
in the computation of court-martial sentences. The court required the credit 
to be applied retroactively to all cases still under review" in which sentences 
to confinement are still being served. (For reasons of equity, DoD has 
extended the Allen ruling to all cases in which sentences to confinement 
are still being served, whether or not review has been completed.)'® 


II. DISCUSSION. 


Since the result in United States v. Allen®® depends on the interpreta- 
tion placed upon a combination of statutory and regulatory provisions, most 
of Judge Fletcher’s principal opinion is devoted to a chronological and 
analytical review of the pertinent statutory and regulatory developments. 

DoD Instruction 1325.4 was originally issued with a date of January 
14, 1955, and the subject: “Uniform Policies and Procedures Affecting 
Military Prisoners and Places of Confinement.”’ At that time, there was 
no uniform statutory basis for the operation of military correctional pro- 
grams and facilities, each military department being governed by a separate 
provision of law. The original DoD Instruction 1325.4 contained a 
paragraph on sentence computation identical to paragraph III.Q.6. of the 
current DoD Instruction 1325.4 (October 7, 1968), on which the Allen 
holding is based. In 1955 however, Federal law, notably 18 U.S.C. § 3568, 





The sentence to imprisonment of any person convicted of an offense shall com- 
mence to run from the date on which such person is received at the penitentiary, 
reformatory, or jail for service of such sentence. The Attorney General shall give 
any such person credit toward service of his sentence for any days spent in custody 
in connection with the offense or acts for which sentence was imposed. As used 
in this section, the term ‘offense’ means any criminal offense, other than an offense 
triable by court-martial, military commission, provost court, or other military 
tribunal, which is in violation of an Act of Congress and is triable in any court 
established by an Act of Congress. 


16. 28 C.F.R. §2.10(a) (1980) states: 


Service of a sentence of imprisonment commences to run on the date on which 
the person is received at the penitentiary, reformatory, or jail for service of the 
sentence: Provided, however, that any such person shall be allowed credit toward 
the service of his sentence for any days spent in custody in connection with the 
offense or acts for which sentence was imposed. 

Of course, no claim is made that Allen makes the first sentence of this section applicable 
to confinement adjudged as part of court-martial sentences, in view of UCMJ, art. 57(b), 
10 U.S.C. § 857(b)(1982), which provides that such confinement, unless suspended or 
deferred, begins to run on the date adjudged. 


17. For the distinction between credit toward service of a sentence and reduction of a sentence, 
see Larner, 1 M.J. 371. 

18. Meaning, presumably, not final in the sense of UCMJ, article 76, 10 U.S.C. § 876 (1982). 

19. Seeretary of Defense Memorandum for the Secretaries of the Military Departments, 
dated 15 February 1984. 

20. 17 M.J. 126 (C.M.A. 1984). 
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imposed no requirement to credit any Federal prisoners, including military 
prisoners under the jurisdiction of the Department of Justice, with time 
spent in pretrial custody or confinement. Military prisoners under the 
jurisdiction of the Department of Justice include those tried in a U.S. 
District Court and those transferred from military confinement facilities 
serving court-martial sentences. 

In 1960, 18 U.S.C. § 3568 was amended to provide a credit for pretrial 
custody in cases with minimum mandatory sentences, where time spent 
in custody was due to the defendants’ inability to make bail. No claim was 
made that the DoD instruction made this provision applicable to court- 
martial prisoners in either military or civilian confinement facilities, in view 
of its express reference to “want of bail’’ and “minimum mandatory 
sentence.” 

In 1966, 18 U.S.C. § 3568 was amended again, this time by the Bail 
Reform Act,”' requiring the Attorney General to credit Federal prisoners 
day-for-day with time spent in pretrial custody in connection with any of- 
fense or acts for which sentence was imposed. Section 3568, as amended, 
expressly and specifically excluded offenses triable by courts-martial or 
other military tribunals from the pretrial custody credit provision. 

In 1968, the Military Correctional Facilities Act of 19687* was passed. 
The purposes of this act were to provide a uniform statutory basis for the 
administration of military correctional facilities, and to authorize the 
Secretary of the Navy to establish a parole system for the naval service, 
the only service not to have a parole system at the time.”* In response to 
this act, DoD issued a modified version of DoD Instruction 1325.4 with 
a date of October 7, 1968, and the subject: “Treatment of Military Prisoners 
and Administration of Military Correction Facilities.” This instruction 
(with changes | and 2, which are not material here, issued in 1974), was 
in effect on the date of the Allen decision and remains in effect today. 
Although the principal reason for reissuing the DoD instruction in 1968 
was to incorporate changes required by passage of the Military Correc- 
tional Facilities Act of 1968,”* the court apparently found significance in 
the retention of paragraph ITI.Q.6. on computation of sentences unchanged 
two years after the Bail Reform Act of 19667° made the credit for pretrial 
custody an integral factor in computing the sentences of Federal prisoners. 

Finally, Rule 2.10(a) of the Parole Commission Rules and Regulations” 
adopted the provisions of 18 U.S.C. § 3568. Such was the statutory and 





- 18 U.S.C. § 3568. 

. 10 U.S.C. §§ 951-54 (1982). 
. 1968 U.S. Cope Conc. & AD. NEws 2475-76. 
. 10 U.S.C. §$§ 951-54. 

. 18 U.S.C. § 3568. 

. 28 C.F.R. § 2.10(a), supra note 15. 
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regulatory environment in which United States v. Allen*’ reached the Court 
of Military Appeals. 

In analyzing United States v. Allen,” it is most important to recognize 
that the case does not purport to address nor to alter principles of pretrial 
confinement as established in the Uniform Code of Military Justice”® or 
the Manual for Courts-Martial.*° Paragraph 76a(2) of the Manual pro- 
vides that the court may consider evidence of the nature and duration of 
any pretrial restraint; paragraph 88b of the Manual provides that the con- 
vening authority should consider clemency matters, such as long confine- 
ment pending trial. Thus, it is evident that the Manual prescribes how 
pretrial confinement will be recognized judicially in adjudging a sentence, 
and quasi-judicially in determining what sentence should be approved. The 
DoD instruction, per contra, and the Bail Reform Act and Parole Com- 
mission Regulations which the DoD instruction incorporates, regulate only 
the administrative computation of sentences. Consequently, any claim that 
the court’s interpretation of the DoD instruction would render it inconsistent 
with the Manual is answered simply by noting that the DoD instruction 
does not purport to regulate how pretrial confinement shall be recognized 
by judicial or quasi-judicial agencies, and the Manual does not purport 
to regulate how, or, for that matter, whether or not, sentences shall be 
credited for pretrial confinement administratively. Of course, that answer 
is satisfactory if and only if the administrative credit does not undercut 
the Manual rule in any way, such as by providing a windfall to the accused 
in the form of multiple credits for the same period of legal pretrial 
confinement. 

The Allen result is explained by the majority as dictated by the clear 
and unambiguous language of the DoD instruction. Even Judge Cook, 
in dissent, concedes that “it can be construed literally to include credit 
for pretrial confinement.”*' To the Government’s argument that DoD in- 
tended to employ the same system of sentence computation as the Justice 
Department only after the latter had already given credit for pretrial 
custody, Judge Fletcher responded that there was no evidence to support 
the existence of such a limited intention on the part of DoD; and that, 
as all other aspects of the Justice Department system are explicitly incor- 
porated via the DoD instruction, “i]t is improbable that this instruction, 
adopting a unified system, would be promulgated without one of the foun- 
dation blocks.’”’** Judge Fletcher, thus, disposed of the basis for the decision 





- 17M.J. 126 (C.M.A. 1984). 

Id. 

- 10 U.S.C. §§ 801-940 (1982) (hereinafter cited as UCMJ). 
. MCM, 1969 (Rev.) (hereinafter cited as Manual). 

. Allen, 17 M.J. at 131. 
. Allen, 17 M.J. at 128. 
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in Hart v. Kurth.* In contradistinction to Judge Cook’s argument that 
DoD’s past failure to enforce a policy of credit for pretrial confinement 
demonstrated an intention opposite to the majority's interpretation of the 
DoD instruction, Judge Fletcher referred to “the absence of a clear signal 
of intent otherwise on the part of the Secretary of Defense,”’** and the Chief 
Judge noted that “any memoranda or correspondence which might have 
provided insight into the origins of this instruction have been destroyed 
or, in any event, cannot be located.’’** In the absence of any clear indica- 
tion of contrary intent, the majority felt compelled to accord the language 
of the instruction its literal meaning. 

It can scarcely be doubted that, had the majority perceived the UCMJ 
or the Manual as providing a full and adequate remedy for pretrial con- 
finement, they would also have perceived an implied exception to the other- 
wise clear language of the DoD instruction. Herein appears to be where 
the majority and Judge Cook most conspicuously part company. Whereas 
Judge Cook refers to the “double benefit for the same period of pretrial 
confinement” as the “absurd result” of the majority holding, the majority 
point to the speculative, variable, and uaverifiable nature of any benefit 
derived by an accused from the nonspecific “consideration” afforded under 
general military law. To the majority, then, it is the credit, not the mere 
“consideration,” which is of benefit to an accused, and the automatic credit 
under the DoD instruction is the only sure benefit that an accused receives; 
moreover, to preclude “double benefit,” the Chief Judge would allow 
members to be instructed both that pretrial restraint should be considered 
as a matter in mitigation, and thai the accused will receive an automatic 
day-for-day credit for pretrial confinement. Military judges are, of course, 
aware of the Allen credit, too. Such an open and informed approach to 
sentencing by the sentencing body should eliminate any fears of double 
benefit to the accused, except, perhaps, during a transitional period. 

In view of the narrow regulatory ground on which the holding in United 
States v. Allen* rests, either the Secretary of Defense or the President can 
change the result with the stroke of a pen. If the extension of the Allen 





33. 5 M.J. 932 (N.C.M.R. 1978), wherein the court wrote: 


We are convinced that the procedures published by the Department of Justice and 
employed in the computation of sentences of federal prisoners and military prisoners 
under the jurisdiction of the Justice Department are not in conflict, either expressly 
or impliedly, with the specific exclusions set out in 18 U.S. Code, Section 3568, 
relating to offenses triable by court-martial. Thus, the exclusions would inhere 
in their incorporation by Department of Defense Instruction 1325.4, supra, into 
the military justice penal system. 

34. DoD Instruction 1325.4, supra note 13. 

35. Allen, 17 M.J. 126. 

36. Allen, 17 M.J. at 129. 

37. 17 M.J. 126 (C.M.A. 1984). 
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ruling to prisoners whose cases have been finally reviewed is any indica- 
tion,** it would appear that DoD has no plans to undo Allen at the present 
time. 

By far the most interesting question to arise since the Allen decision con- 
cerns the relationship between Allen credits and any judicially ordered 
credits for illegal pretrial confinement. While it is obviously necessary to 
distinguish between legal and illegal pretrial confinement, for purposes of 
analysis it is also useful to distinguish among different categories of illegal 
pretrial confinement. Pretrial confinement may be illegal because the cir- 
cumstances did not warrant imposition of pretrial confinement;** the con- 
finement, although warranted, was imposed or continued without regard 
to procedural requirements;*° or the conditions of the pretrial confinement 
constituted punishment before trial.*’ As used herein, the credit applied 
to remedy violations of Articles 9 and 10, UCMJ, is called a Larner credit; 
the credit applied to remedy a violation of Article 13, UCMJ, is called a 
Suzuki* credit. 

The question posed at the beginning of this part may be broken down 
in several ways: 

a. Since the Allen credit is a regulatory creation, and United States 
v. Allen** does not purport to alter substantive military law, is there, in 
fact, any relationship between Allen credits and judicially ordered credits, 
or should they be applied independently and cumulatively? 

b. Conversely, if as Senior Judge Ferguson wrote in United States v. 
Larner,** “[t]he theory behind any crediting of a sentence for illegal pretrial 
confinement is that the illegitimate nature of that period of incarceration 
somehow converts it into confinement served pursuant to the sentence even- 
tually adjudged[,]’’*° can there be any justification for giving both Allen 





38. See Secretary of Defense Memorandum, supra note 18. 

39. 10 U.S.C. §§ 80%d), 810 (1982). 

40. 10 U.S.C. § 809%b) or (c) (1982); Courtney, 1 M.J. at 267; Lynch 13 M.J. at 394; Depart- 
ment of the Navy Corrections Manual, article 7102.2a(6), [Secretary of the Navy Instruc- 
tion 1640.9A, article 7102.2(a)(6)], which provides in part: 


Time Limit. Pretrial confinement of service members by military authorities in 
excess of 30 days will be permitted only when approved in writing in each instance 
by either the officer exercising general court-martial jurisdiction over the command 
which ordered the preliminary inquiry into the charges or suspected of- 
fenses. . .or. . .over such confined service member.**** This letter must be reissued 
for every 30 days of confinement. 

41. UCMJ, art. 13, 10 U.S.C. § 813 (1982). 

42. Larner, 1 M.J. 371. 

43. Suzuki, 14 M.J. 491. 

44. 17 M.J. 126 (C.M.A. 1984). 

45. 1 M.J. 371 (C.M.A. 1976). 

46. Id. at 373. 
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and Larner credits for the same period of pretrial confinement, or does 
the Larner credit (which, on the basis of Judge Ferguson’s conversion 
theory, would necessarily be in the proportion of day-for-day) completely 
subsume the Allen credit? Or vice versa? 

c. By the same token, when a Suzuki credit is ordered at the rate of 
at least day-for-day, should the Suzuki credit also be deemed to subsume 
the Allen credit? Or vice versa (when the Suzuki credit is exactly 
day-for-day)? 

d. Should the degree of willfulness or fault on the part of those in- 
stituting, continuing, or administering illegal pretrial confinement have any 
bearing on how the Larner/Suzuki credit is applied in relation to the Allen 
credit for the same period? 

e. Does the military judge, in ordering a Larner or Suzuki credit, have 
the power to prescribe how it shall be applied in relation to the Allen credit 
for the same period? 

Since there is apparently no counterpart of the Larner or Suzuki credit 
in Federal civilian criminal law, any attempt to answer the foregoing ques- 
tions authoritatively here would be quite impossible. The Navy-Marine 
Corps Court of Military Review has addressed the question posed in sub- 
paragraph c, supra, in two cases. 

In United States v. Berdue,“’ the appellate court, in a case tried pre- 
Allen, awarded the Allen credit. Then, noting that the appellant had been 
subjected to illegal pretrial confinement (commingling with sentenced 
prisoners), the court expressed the opinion that more than day-for-day credit 
would not have been required in view of the minimal illegality involved. 
Finally, the court held that, under these circumstances, the issue of the 
illegal pretrial confinement was rendered moot by award of the Allen credit. 
Thus, the case stands for the proposition that the Allen credit satisfies the 
Suzuki cvedit where the latter is assessed at not more than day-for-day. 
A reasonable corollary would seem to be that, even where the Suzuki credit 
is assessed at more than day-for-day, the Allen credit could be used to satisfy 
one day’s worth of the Suzuki credit per day. 

The same result was achieved from the opposite direction in United States 
v. Torres. There, the accused, in a case also tried pre-Allen, was awarded 
a Suzuki credit by the trial court at the rate of three-for-two for 20 days 
of illegal pretrial confinement, during which he was made to work with 
sentenced prisoners. The appellate court awarded Allen credit for the 
balance of the pretrial confinement, which had been legal, but denied Allen 
credit altogether for the period of illegal pretrial confinement, for which 
the 30 days’ Suzuki credit had been given. Thus, the case stands for the 
proposition that a Suzuki credit awarded at the rate of at least day-for-day 





47. No. 83 1940 (N.M.C.M.R. 9 February 1984). 
48. No. 83 5445 (N.M.C.M.R 29 February 1984). 
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completely subsumes, or satisfies, the Allen credit. Here again, a reasonable 
corollary would seem to be that, even where the Suzuki credit is assessed 
at less than day-for-day, the Suzuki credit could be used to satisfy a pro 
rata fractional part of the Allen credit. 

Notwithstanding the differences in approach, the result is, in effect, the 
same. In the language of United States v. Torres: “The appellant is not 
entitled to both Larner /Suzuki credit and Allen credit for the same period 
of pretrial confinement.”*° As between the Berdue and Torres approaches, 
the Torres approach is considered preferable at the appellate level, as it 
is consistent with the holding in United States v. Suzuki® that a judicially 
ordered credit may not simply be ignored. The result in Berdue was per- 
missible under the Berdue approach only because no Suzuki credit had 
been awarded at trial, and the appellate court chose not to award it. At 
the trial level it is desirable, in implementing the Berdue-Torres principle 
of no double credit, that the military judge order, as a Suzuki credit, only 
what is intended to be granted over and above the Allen credit, and that 
he then expressly order on the record that such Suzuki credit be treated 
as an addition to any Allen credit by administrative authorities. Similarly, 
it would seem desirable that no Larner credit be ordered at all, since the 
automatic Allen credit would completely satisfy it under the Berdue ra- 
tionale. Such an approach would relieve the court of any need to litigate 
Article 9 or 10 violations as long as Allen and Berdue both remained valid. 
In addition to conserving judicial resources, the ““mootness” doctrine, which 
would invariably apply to Larner credits under the Berdue rationale, would 
have the salutary side-effect of eliminating an area of potential conflict be- 
tween convening authorities and the trial judiciary, at least in those cases 
wherein an equivalent period of confinement was included in the adjudged 
sentence. (In other cases, it would appear necessary to make an adjudica- 
tion of illegality as a prerequisite to awarding “meaningful relief” out of 
non-confinement portions of the sentence.) 

In cases involving only legal pretrial confinement, the accused is almost 
always the winner under United States v. Allen,* because he is now 
guaranteed a specific day-for-day credit, rather than the previous 
nonspecific “consideration” required by United States v. Davidson.™ In 
addition, the accused is protected from, in effect, serving more confine- 
ment than could be adjudged for his offense or be awarded by the court 
(although he may find himself tried by a higher court that can adjudge 
what the convening authority considers an appropriate period of confine- 


ment after the Allen credit is deducted). 





49. Id. 
50. 14 M.J. 491 (C.M.A. 1983). 
51. 17 M.J. 126 (C.M.A. 1984). 
- 14M.J. 81 (C.M.A. 1982). 
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In cases involving illegal pretrial confinement, the accused stands to do 
no better than break even and, perhaps, be the loser if the Berdue-Torres 
result prevails and Chief Judge Everett’s dictum about informing the 
members of the Allen credit is adopted. Viewed strictly as compensation, 
a day-for-day Larner credit, or a Suzuki credit in an appropriate amount, 
but not less than day-for-day, in lieu of the Allen credit, would seem to 
be minimally adequate. In regard to deterrence, however, it appears that 
the combination of the Berdue-Torres rule and the Everett dictum not only 
does nothing to deter illegal pretrial confinement but also removes whatever 
deterrence may have existed pre-Allen, at least with respect to violation 
of Articles 9 and 10, UCMJ, for which a Larner credit of precisely day- 
for-day appears to be the rule. 

However, such a result is not objectionable if the function of 
Larner/Suzuki credits is deemed compensatory only, and not deterrent. 
Thus, in United States v. Berdue,* the court remarked that the appellant 
could report his illegal pretrial confinement to the Naval Inspector General. 
Moreover, if the military judge deemed that deterrence was appropriate 
in a particular case, he could, at least in the case of a violation of Article 
13, UCMJ, increase the amount of the credit awarded to accomplish both 
compensation and deterrence, even after the Allen offset. Alternatively, 
the military judge, if he has the power to order a credit for legal pretrial 
confinement, should undoubtedly have authority to order that the judicially 
ordered credit, whether of the Larner or Suzuki variety, be in addition 
to and not in lieu of nor reduced by the Allen credit. Cf., Gragg v. United 
States.** Meanwhile, in view of the Berdue-Torres rule, it would be pru- 
dent for military judges to assume that, unless they expressly order other- 
wise, any Larner or Suzuki credit they may judicially order will, in effect, 
be offset day-for-day by the Allen credit, or, in the alternative, be used 
to offset such Allen credit. 

It should be noted that the new Manual for Courts-Martial, 1984, which 
applies to pretrial confinement initiated on and after 1 August 1984, 
prescribes a day-for-day credit to be judicially ordered for any pretrial con- 
finement served as a result of abuse of discretion in deciding to confine 
or continue confinement, or of failure to comply with certain indicated pro- 
cedural requirements.** (Presumably, an accused will be entitled to only 
one day-for-day credit, no matter how many R.C.M. 305 violations are 
proved, although the text of the Rule does not foreclose the interpretation 
that one day-for-day credit must be ordered for each R.C.M. 305 violation 





53. No. 83 1940 (N.M.C.M.R. 9 February 1984). 

SA. 10 M.J. 732 (N.C.M.R. 1980) (Baum, S.J., dissenting), reversed, 10 M.J. 286 (C.M.A. 
1981). 

55. Rule for Courts-Martial (hereinafter cited as R.C.M.) 305, Manual for Courts-Martial, 

1984. 
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proved.) Such credit, says the Rule, is to be applied in addition to any 
other credit to which the accused may be entitled as a result of pretrial 
confinement served. Because the situations for which a R.C.M. 305(k) 
credit is awarded would fall into the Larner category, R.C.M. 305 alters 
the theoretical basis for ordering a credit in such situations. The Berdue- 
Torres approach of no multiple credits for the same period of pretrial con- 
finement should still apply to Suzuki credits, and also to Larner credits 
for procedural violations other than those cited in R.C.M. 305. 


III. CONCLUSION. 


This part has suggested a number of potential controversies which the 
Court of Military Appeals will eventually be called upon to resolve. If, 
as appears to be the case, the majority of that court is well pleased with 
the Allen result, it would be worth remembering that, under current prin- 
ciples of military law, the Allen result survives only at the pleasure of the 
Department of Defense; and, if future cases lead to a perception that Allen 
credits, in combination with Larner/Suzuki or R.C.M. 305(k) credits, are 
producing a windfall for the accused, the regulatory foundation of United 
States v. Allen® will be placed in jeopardy. 





56. 17 M.J. 126 (C.M.A. 1984). 
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United States v. Brice 


Captain John J. Michels, Jr., USAF* 


Command Policy or Command Influence: Captain Michels’ note 
examines the issue of how command influence emanating from a 
commander’s policies and directives can unlawfully influence the 
deliberative processes of courts-martial members, along with how 
to recognize it and how to cure it in some instances. He does so 
in the context of the Navy-Marine Corps Court of Military Review 
decision in United States v. Brice, which is on appeal to the Court 
of Military Appeals. Rather than advocating reflexive reversal for 
mere mention of command policies and directives, his note proposes 
a three-tiered framework for analysis which attempts to balance the 
requirements of due process with the legitimate and lawful concerns 
of a commander. 

United States v. Brice, Petition for review granted, 16 M.J. 445 
(1983)(No. 46674/MC). 


I. INTRODUCTION. 


On January 27, 1982, Marine Corps Private First Class (E-2) Darryl 
A. Brice was tried by general court-martial for possession, sale and transfer 
of lysergic acid diethylamide (LSD).' During the trial,” the court was re- 
cessed so that the court members could attend a “lecture” by the Com- 
mandant of the Marine Corps concerning the drug problem in the Marine 
Corps.* This lecture was attended by all officers assigned to the local com- 
mand. At the lecture, the Commandant stated that the drug problem was 
intolerable and vigorously indicated that those associated with the sale or 
trafficking of drugs should be out of the service.* Upon reconvening, the 
defense counsel, who had objected to the original recess, moved for a 
mistrial.* After conducting voir dire of the court members concerning the 





*Captain John J. Michels, Jr., USAF. Electronic Warfare Officer, RC-135, Offutt Air Force 
Base. B.S. from United. States Air Force Academy; law student, Duke University School 
of Law. 


1. Brice was tried for a violation of Article 92, Uniform Code of Military Justice (hereinafter 
cited as UCMJ.) See General Court-Martial Order Number 7-82, United States Marine 
Corps Development and Education Command, 29 June 1982. 

2. The prosecution was presenting its case at the time of the recess. Initial Brief on Behalf 
of the Accused at 4, United States v. Brice, Petition for review granted, 16 M.J. 445 
(1983) (No. 46674/MC). 

3. The Commandant’s presentation was designated as a “lecture” rather than a “speech” 
due to the rank and status of the speaker. Id. at 6. 

4. Id. at 6. 

5. Id. at 6. 
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effect of the Commandant’s speech, the military judge denied the motion.*° 
Brice was convicted and sentenced to confinement at hard labor for three 
years, total forfeitures, reduction in rank to private E-1, and a dishonorable 
discharge.’ His sentence was affirmed by the Navy-Marine Corps Court 
of Military Review on May 13, 1983.* Subsequently, the Court of Military 
Appeals (hereinafter cited as COMA)’ granted review on the issue of whether 
he was denied a fair trial as a result of unlawful command influence stem- 
ming from the exposure of the members to the Commandant’s remarks."° 

Military appellate courts have frequently addressed the issue of what 
constitutes unlawful command influence under article 37, Uniform Code 
of Military Justice (hereinafter cited as UCMJ)."' Three general categories 
of command influence can be divined from article 37 and court decisions: 
(1) direct imposition by a commander or another of his will upon court 
members; (2) discrete knowledge by one or more court members of a com- 
mander’s policies; and (3) reference by anyone before a court member or 
members to a commander’s policies as expressed verbally or incorporated in 
written orders, policy statements, regulations, departmental directives, etc. 





. Id. at 6, 7. 

General Court-Martial Order Number 7-82, supra, note 1. 

. United States v. Brice, No. NMCM 82 3819 (N.M.C.M.R. May 13, 1983). 

. COMA’s decisions are subject to direct judicial review only by the United States Supreme 

Court. 

10. Order Granting Review, United States v. Brice, 16 M.J. 445 (1983) (No. 46674/MC). 
The Court also granted review on two other issues: one, concerning whether the military 
judge erred in failing to attach a transcript of the Commandant’s remarks and two, 
whether Brice was denied due process when the government threatened a defense witness 
with prosecution based on his prospective testimony. Id. 

1. 10 U.S.C. § 837 (1982) which states: 


Art. 37. Unlawfully influencing action of court 

(a) No authority convening a general, special, or summary court-martial, nor 
any other commanding officer, may censure, reprimand, or admonish the court 
or any member, military judge, or counsel thereof, with respect to the findings 
or sentence adjudged by the court, or with respect to any other exercise of its or 
his functions in the conduct of the proceeding. No person subject to this chapter 
may attempt to coerce or, by any unauthorized means, influence the action of a 
court-martial or any other military tribunal or any member thereof, in reaching 
the findings or sentence in any case, or the action of any convening, approving, 
or reviewing authority with respect to his judicial acts. The foregoing provisions 
of the subsection shall not apply with respect to (1) general instructional or infor- 
mational courses in military justice if such courses are designed solely for the pur- 
pose of instructing members of a command in the substantive and procedural aspects 
of courts-martial, or (2) to statements and instructions given in open court by the 
military judge, president of a special court-martial, or counsel. 

(b) In the preparation of an effectiveness, fitness or efficiency report or any other 
report or document used in whole or in part for the purpose of determining whether 
a member of the armed forces is qualified to be advanced, in grade, or in deter- 
mining the assignment or transfer or a member of the armed forces or in deter- 
mining whether a member of the armed forces should be retained on active duty, no 
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The framework proposed by this note for handling the command influ- 
ence problem could be equally applicable to all three of the above cate- 
gories. The intervening discussion, however, will center around only the 
third category which is at issue in Brice. This note briefly examines the 
history of the command influence problem. It then examines the method 
currently utilized by COMA to determine whether reference(s) to a policy 
of an authority superior in rank or position to court members (1) relates 
to a material issue at trial and (2) has a possible adverse effect on the out- 
come of the trial. Finally, this note proposes a framework for analysis which 
strikes a more reasonable balance between the prerogatives of command 
and the interests of fairness and due process in courts-martial proceedings. '” 


II. COMMAND INFLUENCE AND THE UNIFORM CODE OF 
MILITARY JUSTICE 


An original, and perhaps the primary, purpose of the military justice 
system was to maintain control in the ranks.’* Commanders used the court- 
martial as a disciplinary tool and often asserted control over the proceedings 
to get an “appropriate” sentence for the offender’* Many commanders felt 
that their power over the judicial system should be absolute. A notorious ex- 
ample of this attitude was expressed by LT. GEN. Gerald J. L. Collins, USA: 


I am convinced that, in justice to other men, soldiers who go to sleep 
on post. ..who shirk in battle, should be executed; and that Army 
Commanders or Corps Commanders should have the authority to ap- 
prove the death sentence. It is utterly stupid to say that General Offi- 
cers, as a result of whose orders thousands of gallant. . .men have been 
killed, are not capable of knowing how to remove the life of one 
miserable poltroon.'* 


This Prussianistic attitude led to serious abuses of the court-martial pro- 
cess by commanders at many levels. Following the Second World War, 





person subject to this chapter may, in preparing any such report (1) consider or 
evaluate the performance of duty of any such member as a member of a court- 
martial, or (2) give a less favorable rating or evaluation of any member of the armed 
forces because of the zeal with which such member, as counsel, represented any 
accused before a court-martial. 

12. The two are not mutually exclusive, of course. “I have said many times that discipline 
is enhanced far more by the belief that a soldier can get fair treatment than it is by 
any system of ironfisted military justice which appears to be unfair.” Hodson, The 
Manual for Courts-Martial—1984, 57 Mi. L. Rev. 1 (1972). 

13. See SHERMAN, JUSTICE IN THE MILITARY, IN CONSCIENCE AND COMMAND 21 (J. Finn, 
ed., 1971). 

14. For an exhaustive, if somewhat slanted, history on this issue, see West, A History of 
Command Influence in the Military Judicial System, 18 UCLA L. REv. 1 (1970). 

15. Hearings on H.R. 2575 Before the Legal Subcomm. of the House Comm. on Armed 
Services, 80th Cong., Ist Sess. 2153 (1947) (statement of Lieutenant General J. Lawton 
Collins, United States Army.) 
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the War Department asked the American Bar Association to investigate 
alleged abuses of the military justice system.'* The bar association’s Advi- 
sory Committee found that the majority of abuses stemmed from comman- 
ders consciously interfering with the court-martial process.'’ The Advisory 
Committee’s findings, along with increased congressional interest, led to 
enactment, in 1950, of the Uniform Code of Military Justice,'* which in- 
cluded a specific provision against command influence: article 37.'® 
Initially, COMA played the major role in interpreting article 37. It was 
generally believed that the military services themselves would not eliminate 
command influence without the court’s supervision.”° In 1968, Congress 
passed the Military Justice Act.*’ The Act added subsection (b) to article 
37, which prohibited a commander’s reference in a court member’s effi- 
ciency reports to court-martial performance.” It also eliminated pretrial 
briefings by the commander or his representative, previously allowed under 
paragraph 38 of the Manual for Courts-Martial (hereinafter cited as 
MCM),”* unless done for general instructional or informational purposes.” 
The statutory language of article 37 prohibits specific actions by com- 
manding officers which would unlawfully influence the actions of court- 
martial members. It does not, however, provide specific fact-finding 
guidance on assessing the extent to which such prohibited actions actually 
had an unlawfully influencing effect on court members. Current depart- 
mental and command policy influence cases draw heavily on the leading 
COMA decision in United States v. Grady.”* Although Grady effectively 
condemned “bringing the commander into the deliberation room” and 
assigned to the military judge the responsibility for a fair trial,”° it failed 
to provide specific guidance to the military judge for carrying out its man- 
date. This lack of clear guidance in handling command influence cases 
set the stage for the events precipitating the Brice appeal to COMA. In 


United States v. Brice 





16. West, Supra note 14, at 75. 

17. WAR DEPARTMENT, REPORT ON THE ADVISORY COMM. ON MILITARY JUSTICE, 3 (1946). 
The group was also known as the Vanderbilt Committee. 

18. 10 U.S.C. §§ 801-940 (1982). 

19. 10 U.S.C. § 837. 

20. See Hearings Pursuant to S. Res. 260 Before the Subcomm. on Constitutional Rights 
of the Senate Comm. on the Judiciary, 87th Cong., 2d Sess. 780 (1962) (testimony of 
Mr. Frederick B. Weiner). 

21. Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335 (1968). 

22. See UCMJ, art. 37(b), 10 U.S.C. § 837. 

23. Paragraph 38, Manual for Courts-Martial, United States (1951). 

24. See UCMJ, art. 37, 10 U.S.C. § 837. Previously such briefings could include informa- 
tion on burden of proof, rales of evidence, state of discipline in command, and the 
prevalence of offenses that have impaired discipline and efficiency. These briefings were 
a major source of problems, see United States v. Wright, 17 U.S.C.M.A. 110, 37 C.M.R. 
374 (1967). 

25. 15 M.J. 275 (C.M.A. 1983). 

. Id. at 276 
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Brice, COMA is again confronted with the command influence issue. It 
remains to be seen whether the court will seize the opportunity to provide 
meaningful guideposts for assessing the issue so that courts-martial need 
not proceed in a legal void at peril of reversal. 


III. COMMAND POLICIES AS UNLAWFUL COMMAND INFLUENCE. 
A. Reference to a Policy At or Immediately Before Trial. 


Reference to virtually any policy will generally be considered by COMA 
as a potential source of unlawful command influence if referred to at or 
just prior to trial in a manner likely to influence the members’ deliberative 
processes.”’ “[I]t is the fact of the reference to command policy that [is] 
condemned and not the source of the reference” which improperly invades 
the province of the members’ deliberations.”* When a policy is brought 
before the members there is a possibility that they may feel compelled to 
implement that policy, thereby ignoring the military judge’s general instruc- 
tions on deliberations or any limiting instructions in response to the policy 
being brought to their attention.” 

In Grady, the subject of command policy was raised first by the defense 
counsel during voir dire, parroted by the defense counsel, and not dealt 
with by the military judge until final instructions by his general admonish- 
ment to the members to reach an “independent determination of what is 
an appropriate sentence.”*° Other instances of reference to command policy 
have also resulted in reversals. A prosecutor, for example, referred during 
a larceny trial to an MCM paragraph which stated that retention of thieves 
in the service damaged the good name of the military service.*' A prosecutor 
referred to a service Secretary’s instruction concerning nonretention of cer- 
tain offenders when the accused falls within that class.** A convening 
authority published a directive concerning appropriate punishments for 
certain cases and then mandated that the directive be brought to the at- 
tention of every court-martial member.* In the last case, COMA held that 
since the directive was aimed specifically at court members, its purpose 
was to control the judicial process even though not referred to directly at 





27. See De Giulio, Command Control: Lawful v. Unlawful Application, 10 SAN DiEGo L. 
REv. 72, 96 (1972). 

28. Grady, 15 M.J. at 276. 

29. See Note, Judicial Process v. Command Discipline, 25 Geo. WASH. L. REV. 646, 666 

(1957). 

30. Grady, 15 M.J. at 276. 

31. United States v. Starnes, 8 U.S.C.M.A. 427, 24 C.M.R. 237 (1957); United States v. 
Rinehart, 8 U.S.C.M.A. 402, 24 C.M.R. 212 (1957). 

32. United States v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957); United States v. 
Fowle, 7 U.S.C.M.A. 349, 22 C.M.R. 139 (1959). Note, in Estrada, the instruction 
from the Secretary of the Navy contained a paragraph stating that the policy was not 
mandatory and that each case should be considered on its own merits. 

33. United States v. Hawthorne, 7 U.S.C.M.A. 293, 22 C.M.R. 83 (1956). 
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trial.** Finally, service regulations** and major command policies** have 
been found to be improperly received as evidence, in spite of the court 
members’ presumed knowledge of them.*” 

Command policy also can flow through the commander’s representative 
to the court members and unlawfully influence them. Where a staff judge 
advocate gave a lecture to the assembled members in the courtroom just 
before trial, COMA held this to be a constructive impermissible intrusion 
by the commander through his representative, the staff judge advocate.** 
Under certain circumstances, a lecture given the day before a trial related 
to its subject matter may constitute unlawful command influence if given 
by a high-ranking representative of the commander and if the lectur2 is 
other than a general indoctrination on the military justice system.*° In a 
case similar to Brice, COMA found command influence when, during a 
continuance in a court-martial, several of the members attended a lecture 
by the staff judge advocate.*® During the lecture, the staff judge advocate 
pointed out certain types of misconduct he considered more reprehensible 
than others, listing the crime for which the accused was being tried as one 
of his examples. In spite of the lack of specific direction to the members, 
COMA found unlawful influence because of the reference to the accused’s 
charged offense.* 


B. Pretrial Dissemination of Directives and Policies. 


COMA has not automatically condemned every attempt by a commander 
to establish policies concerning military justice.** In a case in which an 
orientation on command policy took place one month prior to trial and 


United States v. Brice 





34. Id. at 297, 22 C.M.R. at 87. 

35. United States v. Meyers, 14 M.J. 527 (A.F.C.M.R. 1982) (reference to an Air Force 
regulation concerning drug abuse). 

36. United States v. Grady, 15 M.J. 275 (C.M.A. 1983) (reference by a prosecutor to a 
Strategic Air Command official policy concerning the retention of those who are con- 
victed of transferring drugs); United States v. Reitz, 17 M.J. 51 (C.M.A. 1983) (reference 
to Navy drug policy during sentencing argument). 

37. See infra Part III. 

38. United States v. Wright, 17 U.S.C.M.A. 110, 112, 37 C.M.R. 374, 376 (1967). 

39. United States v. Zagar, 5 U.S.C.M.A. 410, 416, 18 C.M.R. 34, 40 (1955). 

40. United States v. McCann, 8 U.S.C.M.A. 675, 25 C.M.R. 179 (1958). 

41. Id. See also United States v. Olson, 11 U.S.C.M.A. 286, 29 C.M.R. 102 (1960). 


[T]he scales always become loaded against justice when lectures attended by Court 
members involve extended discussion of offenses identical or closely related to those 
for which an accused is shortly to be tried. In such instances the respect for com- 
mand authority ingrained in the average officer predisposes him to judge the accused 
in the light of the needs of the service rather than impartially to consider the charges 
and the evidence. Id. at 289, 29 C.M.R. at 105. 

42. Note that UCMJ, art. 37(a), specifically allows commanders to establish “general instruc- 

tional or informational courses in military justice.” See supra note 11. 
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was not specifically aimed at an individual trial, it was held that no unlawful 
command influence occurred.** Where a base bulletin announced the com- 
mander’s intention to utilize the accused’s trial as a deterrent to others, 
however, the court quickly found unlawful influence.“ 

Some policy directives or lectures given by commanders can constitute 
unlawful command influence even though they do not directly address the 
punishment to be given an accused. A policy requiring the annotation of 
court members’ efficiency reports concerning their performance of court- 
martial duties was held illegal.** A statement to the court members by the 
command staff judge advocate that an accused would not be brought to 
trial unless a thorough investigation indicated that he was more likely guilty 
than innocent was found to constitute unlawful influence.** Similarly, a 
directive instructing the court members that they would be usurping the 
convening authority’s prerogative by giving less than a maximum sentence 
to any accused*’ was also held improper.“ 


IV. THE COURT OF MILITARY APPEALS EVALUATION OF UNLAWFUL 
COMMAND INFLUENCE PRIOR TO UNITED STATES V. BRICE. 


Due to the pernicious effect on an accused’s right to a fair trial arising 
from a commander unlawfully influencing the military justice system, 
COMA has consistently held that the “apparent existence of ‘command 
control’. . .is as much to be condemned as its actual existence.””*° Reference 
to various directives and policies before and during trial creates the “‘spec- 
tre of command influence” which gives the appearance of biased and un- 
fair court-martial proceedings.© This appearance of command influence, 





43. United States v. Danzine, 12 U.S.C.M.A. 350, 30 C.M.R. 350 (1961). See also United 
States v. Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43 (1953). 

44. United States v. Cole, 17 U.S.C.M.A. 196, 38 C.M.R. 94 (1967). 

45. United States v. Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43 (1953). But see United 
States v. Navarre, 5 U.S.C.M.A. 32, 17 C.M.R. 32 (1954). Policy of Commander in 
downgrading efficiency reports of officers not voting equal punishment for higher ranking 
non-commissioned officers convicted of the same offenses as enlisted personnel held 
not prejudicial by COMA. Note that any reference to efficiency reports is now banned 
under Article 37(b) of the UCMJ. See supra note 11. 

46. United States v. Zagar, 5 U.S.C.M.A. 410, 18 C.M.R. 34 (1955). 

47. A convening authority may downgrade the sentence handed out by a court-martial, but 
may not increase the sentence in severity. See paragraph 88, Manual for Courts-Martial, 
1969 (Rev.). 

48. Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43. 

49. United States v. Johnson, 4 U.S.C.M.A. 548, 551, 34 C.M.R. 328, 331 (1964). See 
also supra note 12. 

50. Grady, 15 M.J. at 276. See also Cole, 17 U.S.C.M.A. 196, 38 C.M.R. 94; Littrice, 
3 U.S.C.M.A. 987, 13 C.M.R. 43; Olson, 11 U.S.C.M.A. 286, 29 C.M.R. 102; United 
States v. Hunter, 3 U.S.C.M.A. 97, 13 C.M.R. 53 (1953); United States v. Rosser, 
6 M.J. 267 (C.M.A. 1979). “Any doubt as to the existence of command influence must 
be resolved in favor of the accused.” Johnson, 4 U.S.C.M.A. at 549, 34 C.M.R. at 329. 
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however, can be overcome, for example, when the prosecution can show 
that there was no effect on the court members by the directive or policy. 


A. Factors used by COMA in Evaluating Unlawful Command Influence. 


As noted above, not all policies or directives concerning military justice 
are considered unlawful command influence. COMA’s decisions delineate 
several factors to be used in determining, under all the facts and cir- 
cumstances, whether influence prejudicial to the accused has occurred. Both 
written directives and lectures dealing with military justice matters are 
judged by essentially the same standards. Lectures that do not contain 
material objectionable in written directives are usually found to be free 
of prejudicial effect.” 

The source of the directive or policy has always been a significant fac- 
tor. There would be no threat of command influence where the directive 
did not originate with a person higher in rank or authority than the court 
members, since there would then be no compulsion to obey the order. Thus, 
the source of the instruction must be of a higher rank, or a representative 
of one with a higher rank. Few other requirements exist.** Command in- 
fluence can flow from policies or regulations issued by the local court-martial 
convening authority,™ his representative,* a major command,” a branch 
of the armed services,*’ a service Secretary, or the President.*° 

Likewise, the content of the directive or policy being circulated is critical, 
often more so than the source of the directive. The Court in United States 
v. Danzine,” gave the following exhaustive list of what a directive or lec- 
ture may not contain: 


They [the remarks of the commander] did not suggest possible guilt, 
if the case were referred to trial; [they] did not. . . indicate the court 
members should abdicate their rightful responsibilities in reliance upon 





51. See discussion of curing unlawful command influence infra pp. 12-14. 

52. Barkey, Command Influence: Time for Revision?, 26 JaG J. 43, 50 (1971). 

53. For example, COMA has never limited command influence to directives or policies that 
come from a court member’s immediate superior or a person in his local chain of com- 
mand. It should be noted, however, that the effect of mere superiority in rank, outside 
a member’s chain of command, is de minimus. 

54. Hawthorne, 7 U.S.C.M.A. 293, 22 C.M.R. 83. 

55. Wright, 17 U.S.C.M.A. 110, 37 C.M.R. 374. 

56. Grady, 15 M.J. 275. 

57. Myers, 14 M.J. 527. 

58. Fowle, 7 U.S.C.M.A. 349, 22 C.M.R. 139. 

59. Starnes, 8 U.S.C.M.A. 427, 24 C.M.R. 237, Rinehart, 8 U.S.C.M.A. 402, 24 C.M.R. 
212 (use of the Manual for Courts-Martial, promulgated by the President, is illegal 
at trial). 

60. United States v. Danzine, 12 U.S.C.M.A. 350, 351, 30 C.M.R. 350, 351 (C.M.A. 196i). 

61. Id. 
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corrective action upon subsequent review; they did not touch on similar 
fact situations nor. . .indicate predetermination of a case or any par- 
ticular finding or sentence therein; neither was there any critical 
reference to activities by parties to the trial of past, current or future 
cases; there was no intemperate or inflammatory language upon 
military justice matters given to those who heard the lectures; there 
was no leverage or other device to coerce the court members injected 
into the remarks; and last, no specific sentence was suggested, even 
by indirection.” 
Also, a general, informative briefing or written directive on the state of 
discipline in the command, or on the need for certain general types of ac- 
tion to remedy a specific problem, is usually allowable, absent any 
aggravating circumstance.® 
COMA traditionally has looked carefully at the recipients of a directive 
or policy statement to determine if there was an attempt to unlawfully in- 
fluence a court-martial. Where a policy letter or directive has been limited 
in distribution to court members, or where a lecture has been specifically 
directed at members, then unlawful command influence has almost always 
been deemed present.“ Nowhere was this more clearly demonstrated than 
in two early cases: United States v. Littrice,* and United States v. Isbell. 
In Littrice, COMA found unlawful command influence in a senior officer’s 
distribution to court members of a directive dealing with inadequate 
sentences.” Isbell involved a claim by the accused that the same policy 
letter in Littrice had prejudiced the court members in his subsequently tried 
case. COMA rejected this second claim, holding that disseminating the 
letter to the entire command prior to the perpetration of the accused’s of- 
fenses did not present a situation involving unlawful command influence. 
Another important factor is timing—when the directive was promulgated 
to the court members. Where a lecture or directive has been given to court- 
martial members immediately before trial, COMA has found command 
influence.® Generally, the closer in time the communication is to the trial, 
the greater the possibility of command influence, because of the likelihood 





62. Id. at 353. See also De Guilio, supra note 27, at 93. 

63. See Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43; Zagar, 5 U.S.C.M.A. at 415, 18 C.M.R. 
at 39. 

64. Hawthorne, 7 U.S.C.M.A. 293, 22 C.M.R. 83. 

65. Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43. 

66. 3 U.S.C.M.A. 782, 14 C.M.R. 200 (1954). 

67. Littrice, 3 U.S.C.M.A. at 493, 13 C.M.R. at 49. 

68. Isbell, 3 U.S.C.M.A. 782, 14 C.M.R. 200. 

69. Wright, 17U.S.C.M.A. 110, 37 C.M.R. 374. See also De Giulio, supra note 27, at 93. 
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that the policy will be ‘“‘near the fore of the court member’s minds at the 
time of trial. . . .””® Command influence has also been found where a policy 
directive affects the discretion of the convening authority after the trial 
has ended.” 

To be considered also is whether the directive or policy statement is man- 
datory or allows the member to use discretion.”* The court not only looks 
to see if the directive is mandatory per se, but whether it could be inter- 
preted as mandatory by subordinates.”* If so, the court will find unlawful 
command influence present.” 

An additional factor used by COMA to test for command influence is 
the sentence handed down by the court members. The Court has looked 
at such circumstances as: the maximum sentence authorized for the of- 
fense vice the sentence adjudged; whether the sentence was commensurate 
with the offense in light of other sentences handed down at the same or 
other commands; and whether the commander was willing to enter into 
a pretrial agreement for lesser punishment.’* Even so, where a convening 
authority has suggested a sentence or discussed an accused’s past offenses 
with the members, COMA has readily found unlawful command in- 
fluence.”* Finally, where a directive or a lecture has addressed the accused’s 
case specifically, or a fact situation very similar to the accused’s, the Court 
frequently has found unlawful command influence.” 


B. Evaluation of Court of Military Appeals Unlawful Command Influence 
Holdings. 


The tendency of COMA, to perceive unlawful influence in command 
directives, has been widely criticized, particularly its earlier decisions. The 
Court has all too frequently overturned convictions because a written direc- 
tive was merely referenced during trial. Even though the directive in ques- 
tion is legally permissible under Article 37(c), UCMJ, the Court has 





70. Zagar, 5 U.S.C.M.A. at 415, 18 C.M.R. at 39. 

71. United States v. Plummer, 7 U.S.C.M.A. 630, 23 C.M.R. 94 (1957). See also Note, 
Judicial Process vs. Command Discipline, 25 Gro. WaAsH. L. REV. 646, 658 (1957). 

72. This is not always a factor. See supra note 32. 

73. De Giulio, supra note 27, at 80. 

74. A prior Judge Advocate General of the Army indicated that most command influence 
cases resulted from subordinates overreacting, or the possibility of their overreacting, 
to essentially routine remarks made by their commanders. Persons, Military Justice: 
No Laughing Matter, 42 TEx. BAR J. 297, 300 (1979). 

75. United States v. Johnson, 14 U.S.C.M.A. 548, 553, 34 C.M.R. 328, 333 (1964). 

76. United States v. Hunter, 3 U.S.C.M.A. 497, 13 C.M.R. 53 (1953); see also Danzine, 
12 U.S.C.M.A. 350, 30 C.M.R. 350. 

77. See McCann, 8 U.S.C.M.A. 675, 25 C.M.R. 179; Olson, 11 U.S.C.M.A. 286, 29 C.M.R. 

102; Cole, 17 U.S.C.M.A. 196, 38 C.M.R. 49; Danzine, 12 U.S.C.M.A. 350, 30 C.M.R. 

350. Cf. United States v. Carter, 9 U.S.C.M.A. 108, 25 C.M.R. 370 (1958), where 

reference by the Commander-in-Chief of Army Forces Europe to accused’s case as an 
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reasoned that members hearing the reference will feel compelled to imple- 
ment it.”* This approach, however, largely ignores the fact that a trial does 
not take place in a vacuum. Officers are presumed to have knowledge of 
all general regulations and issued directives. Knowledge of those standards 
will be present at trial regardless of whether they are mentioned in court.” 
Indeed, court-martial members are legally charged with this knowledge. 
This point was made strongly by Judge Latimer in his dissenting opinion 
in United States v. Fowle:*° Here my associates are caught in the incon- 
sistent position of saying officers cannot be told what they legally must 
know.” In a similar case a year later,"? Judge Latimer made his point 
even more strongly: 


It is argued that, in all probability [reference to the Secretary of the 
Navy Instruction] had some impact on the court, but, if so, that is 
precisely what a policy letter is intended to accomplish. Certainly one 
would be naive to suppose that a well-publicized declaration would 
not be considered by a court-martial member and. . . that it would not 
exert some influence.* 





example of incidents that damage civilian/ military relationships was held not prejudicial 
to accused because the reference was not made to members of the accused’s court, did 
not discuss any particular trial, and emphasized administrative rather than judicial means 
of separation. 

78. See note 29, supra. 

79. “Cases are overturned because of command influence when written standards enter the 
courtroom themselves. In reality, however, they are always in the courtroom.” Barker, 
Command Influence: Time for Revision, 26 JaG J. 43, 57 (1971). See also United States 
v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984)."In a case involving drug use, the Navy- 
Marine Corps Court noted in Robertson: 


[T]he ‘get-tough’ pronouncements of the Commandant of the Marine Corps and 
the Chief of Naval Operations with respect to illegal drugs are common knowledge 
throughout the Naval Service... To hold that the mere mention of these policies 
prejudicially taints the trial proceedings is to indulge in a fiction. In truth, many 
court members will be as familiar with these edicts as with the standing orders 
of a sentry.”’ Id. at 850 n. 1. 


80. 7 U.S.C.M.A. 349, 22 C.M.R. 139 (1956). 

81. Id. at 353, 22 C.M.R. at 143. To further drive this point home, Judge Latimer noted 
that the court president in Fowle had informed the prosecutor that the prosecutor could 
omit the reading of the Navy policy instruction, since “we are all aware of it.” Id. 

82. United States v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957) (reference by the 
prosecutor to an instruction by the Secretary of the Navy concerning the retention of 
persons convicted of larceny, the crime the accused was charged with). 

83. Id. at 638, 23 C.M.R. at 103. Compare with Judge LeCornu’s language in Robertson, 
17 M.J. at 850, n. 1, ante note 79. 
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He also noted that article 37, UCMJ, prohibits only the influencing of 
courts-martial by unauthorized means, and that a service-wide policy letter 
was not such a means.™ 

Another criticism of the Court’s position argues that the directives 
themselves provide information that should be made available to the court- 
martial member. In deciding a sentence, members are called on to balance 
considerations of justice and discipline.** “‘One or the other must suffer, 
unless all agencies charged with determining the appropriateness of the 
sentence possess sufficient information to keep the scales in equipoise.”** 

In Estrada, Judge Latimer noted a third problem with the Court’s ap- 
proach. “Certainly it appears illogical to me that the [members] may be 
told the limits of punishment as fixed by the Chief Executive [in the Manual 
for Courts-Martial], but [they] may not be informed of his general policies 
governing the imposition of sentences.’”*’ This inconsistency is even more 
pronounced in United States v. Rinehart,” where reference to any part 
of the MCM was held to be reversible error. 

Previous COMA decisions also place little weight on the position in the 
chain of command of the official who announced the directive or policy. 
The Court has stated, as a general proposition, that the policy of a service 
Secretary or the President will exert more influence on a court member 
than a similar directive from a subordinate commander.” Its decisions, 
however, unmistakably demonstrate that a communication from any 
superior officer can, in certain circumstances, amount to unlawful com- 
mand influence. Although court members are expected to adhere rigidly 
to the pronouncements of a major commander or service Secretary, the 
policies and directives of the local commander frequently are more influen- 
tia! than those higher up the chain of command. This is due to: (1) the 
personal contact a local commander has with officers who serve on courts- 
martial, and (2) the control a local commander can exert over the efficiency 
reports of court members. The threat of reprisal from a service Secretary, 
who neither knows the member nor writes his efficiency report, is almost 
nonexistent. The threat from a local commander, however, who believes 
that his policy has been frequently disregarded by subordinates sitting as 





84. Id. Judge Latimer felt that as long as a limiting instruction was given, the directive 
should be allowed in: See discussion on curing unlawful command influence infra pp. 
12-14. 

85. Estrada, 7 U.S.C.M.A. at 641, 23 C.M.R. at 105. 

86. Id. 

87. Id. at 640, 23 C.M.R. at 104. Judge Latimer’s equating of instructions from the Presi- 
dent and from a service Secretary stem from the Manual for Courts-Martial statement 
that declarations of the President and the service Secretaries are to be treated essentially 
the same. See e.g. paras. 5(1) and (2), Manual for Courts-Martial, United States (1951). 

88. 8 U.S.C.M.A. 402, 24 C.M.R. 212 (1957). 

89. Id. at 406, 24 C.M.R. at 215. See also Fowle, 7U.S.C.M.A. at 350, 22 C.M.R. at 140. 
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members of courts-martial is indeed very real. This relative difference in 
degree of possible command influence should be taken into account by the 
Court when it examines the issue. Finally, court members may not be as 
susceptible to influence via directives and policies as COMA believes. Most 
members are well aware of their responsibilities when serving at a court- 
martial and are resistant to attempts by a commander to sway them.” 


C. Curing Unlawful Command Influence. 


In several of its early cases, COMA stated that once command influence 
was present at a trial in the form of a directive or policy statement, it could 
not be cured by a limiting instruction to the court members.*' The Court 
thus adopted a concept of “general prejudice”, which no cautionary 
instruction could cure.” 

In later cases, however, the Court indicated that cautionary instructions, 
if “clear, pointed and specific enough,” could overcome the prejudice of 
a pretrial lecture.** In United States v. Johnson,” for example, the Court 
observed: “The appearance or existence of command influence provides 
a presumption of prejudice; but the presumption is rebuttable.””®* The Court 
noted that if the record of the trial indicated that the members had 
disregarded the improper policy, then there was no reason to reverse the 
conviction.** In Grady, moreover, COMA indicated that a reference to a 
written policy of a major command could be cured by proper limiting 
instructions.” 

The Court made it clear in Grady, however, that limiting instructions 
are essential where a directive or policy has been brought before the court 
during or before trial. It is difficult to determine whether limiting instruc- 
tions, coupled with extensive voir dire, can in fact ensure that the members 
are free from improper influence. Traditionally, oral assurances by a 
member that he has not been affected by exposure to a policy have been 
suspect.** Subordinate members are seen as having inherent difficulty in 





90. See Persons, Military Justice: No Laughing Matter, 42 TEx. BAR J. 297 (1979) (Ma- 
jor General Persons was the Judge Advocate General of the Army at the time the arti- 
cle was published). 

91. Fowle, 7U.S.C.M.A. 349, 22 C.M.R. 139; Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 
99; United States v. Holmes, 7 U.S.C.M.A. 642, 23 C.M.R. 106 (1957). See also Brown, 
The Use of Policy Letters in Courts-Martial, JaG J. 9 (Sept. 1957). 

92. United States v. Allen, 20 U.S.C.M.A. 317, 43 C.M.R. 157 (1971). 

93. Zagar, 5 U.S.C.M.A. at 410, n.6, 18 C.M.R. at 41, n.6. 

94. 4 U.S.C.M.A. 548, 34 C.M.R. 328 (1964). 

95. Id. at 549, 34 C.M.R. at 329. 

96. Id. 

97. Grady, 15 M.J. 275. 

98. Johnson, 17 U.S.C.M.A. at 553, 34 C.M.R. at 333; United States v. Rosser, 6 M.J. 
267, 272 (C.M.A. 1979); United States v. Harris, 13 M.J. 288, 291 (C.M.A. 1982). 
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determining the effect of command influence on themselves.” Thus, their 
denials of improper influence must be “delivered in a confident and un- 
equivocal manner” if they are to be believed.’” In a case where court 
members strenuously denied having any recollection of a directive, for 
example, COMA found no improper influence.’” 

The general reluctance by COMA to accept members’ denials of improper 
influence was criticized by Judge Latimer in United States v. Olson.'” 
Noting that courts willingly accept members’ commitments to apply 
reasonable doubt standards, he argues that their assurances regarding com- 
mand influence should receive equal weight.’ In a more recent case, 
COMA appears to have adopted this view, holding that proper voir dire 
can cure the possibility of improper command influence under appropriate 
circumstances. '* 


V. COURT OF MILITARY APPEALS’ DISPOSITION OF BRICE. 


The Brice case looms as a classic in the area of command influence. First, 
the policy statement by the Marine Corps Commandant occurred during 
trial. The court was actually recessed to permit the members to attend the 
presentation.'* COMA will almost certainly find that the substance of the 
remarks was on the minds of the members. The rank of the Commandant 
will only reinforce this finding. Secondly, the Commandant’s speech dealt 
with the crime with which the accused was charged and “vigorously” em- 
phasized that drug traffickers should be out of the service.'*°° COMA could 
easily conclude that this emphasis induced a wholly inflexible attitude on 
sentencing into the deliberations. Finally, the Court will likely determine 
that, under these circumstances, the cautionary instructions and voir dire’” 
were insufficient to overcome either the actual prejudice or the appearance 
of prejudice that was injected into the trial.’” 





99. Rosser, 6 M.J. 267. 
100. Harris, 13 M.J. 288. 
101. United States v. Watkins, 22 U.S.C.M.A. 270, 46 C.M.R. 270 (1973). 

102. 11 U.S.C.M.A. 286, 29 C.M.R. 102 (1960). 

103. Olson, 11 U.S.C.M.A. 290, 29 C.M.R. at 106. 

104. Watkins, 22 U.S.C.M.A. at 275, 46 C.M.R. at 275. 

105. See Initial Brief, supra note 2, at 6. 

106. Id. 

107. See Government Answer to Initial Brief at 3, 4, United States v. Brice, Petition for 
review granted, 16 M.J. 445 (C.M.A. 1983). 

108. The defense cited several other factors that combined with the lecture to create over- 
whelming command influence, namely: (1) Each court member had been exposed to 
a policy letter expressing the Commandant’s opinions on the elimination of drug traf- 
ficking; and (2) the convening authority had recently given a speech concerning drug 
problems which was attended by the members. All the court members were questioned 
about their opinions on these policies during voir dire. Initial Brief, supra note 2, at 

13. See also Government Answer, supra note 107, at 4, 5; Brice, No. NMCM 82 3819 
(N.M.C.M.R. May 13, 1982), at 2. 
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A finding of unlawful command influence also could be based on the 
convening authority’s refusal to excuse the members from hearing the Com- 
mandant. At the very least, this action raises the appearance of unlawful 
influence. This appearance is strengthened when it is recalled that the Com- 
mandant’s remarks were videotaped and available for viewing after the 
trial.’ 

Premised on the foregoing, it seems clear that COMA should reverse 
the sentence in Brice and return the case for a rehearing. The court could 
justify its holding either on actual command influence or the appearance 
of such influence. 


VI. A PROPOSED FRAMEWORK FOR ANALYSIS OF DIRECTIVE COMMAND 
INFLUENCE CASES. 


It is unlikely that many cases like Brice will reach COMA. In the great 
majority of cases, the risk of improper influence from exposure to service- 
wide policy will not be so blatant. Thus, the Court will be confronted with 
the difficult task of assessing the prejudicial impact of such exposure with 
less available objective evidence. The increasing number of cases in which 
the issue is arising, however, makes it clear that COMA needs to formulate 
a method of analysis that adds a real world aspect to what has been 
heretofore a mechanical approach. Because of the inconsistencies in the 
application of the Grady analysis presently utilized by COMA,'”’ it should 
consider a different method of examining directive/policy cases which 
allows for a greater predictability of result on review. 

Any proposed methodology should not disallow all references at trial to 
policies and directives known to the court members. In this category of 
cases, one can readily presume that the members have prior knowledge. 
Since most court-martial panels are composed of commissioned officers 
and senior non-commissioned officers, as a matter of performing their 
duties, they are required to be knowledgeable of their own service policies 
and directives. They are primarily responsible for implementation and en- 
forcement. Instead of a reflexive finding of error, certain references should 
be exempted from the Grady analysis. The remaining references should 
then be subject to strict scrutiny under the Grady analysis. 

A proposed framework for analysis would be to establish a continuum 
delimited at one end by de minimus cases and at the other by presump- 
tively prejudicial cases. Cases which lie between these two end points would 
be analyzed by the Grady standards. At the de minimus end of the con- 


tinuum are those cases in which the degree of probable influence is so low 





109. Brice, No. NMCM 82 3819 (N.M.C.M.R. May 13, 1982), at 4, n.1. This fact raises 
the question of the motivation for the convening authority to not excuse the court members 
from attending the lecture. 

110. See Evaluation of COMA unlawful command influence cases infra pp. 10-11. 
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that no special curative measures need be taken. At the presumptively prej- 
udicial end of the continuum are those cases in which the degree of prob- 
able influence is so high that no special curative efforts will remove the 
taint of influence from the members’ minds. For those cases in the mid- 
dle, the Grady holding places primary responsibility on the military judge 
to assure an accused a fair trial. It should be his responsibility to ensure, 
when the need arises, that sufficiently comprehensive voir dire is conducted 
or limiting instructions are given. 

The extent of curative efforts necessary at trial is a decision to be made 
by the military judge in the exercise of his discretion. So long as the cir- 
cumstances of the case fall between the de minimus and presumptively prej- 
udicial guideposts, the military judge’s efforts should be tested for abuse 
of discretion—whether certain voir dire questions should have been allowed 
or excluded, whether a requested limiting instruction should have been 
given or refused. “The term ‘discretion’ implies the absence of a hard-and- 
fast rule.””""' To define the intermediate Grady analysis category with any 
greater degree of particularity, “would be the end of discretion, and yet 
discretion should not be a word for arbitrary will or inconsiderate action.””""” 
Although COMA may disagree with the result of the military judge’s ac- 
tions, “the result is not always a true criterion of whether a man pursued 
a prudent course or not.”"* 

At the de minimus end of the continuum are two categories of references 
to command policies and directives: (1) insignificant references, and (2) 
legitimate evidentiary references. Insignificant references can consist of, 
but are not limited to: (a) passing references unrelated to the accused or 
his case; (b) routine voir dire questions relating to the members’ exercise 
of independent judgment; and (c) reference by a witness or trial partici- 
pant to a policy or directive of a command not up the chain of command 
from that of any court member, including subordinate commands and 
separate chains of command. A legitimate evidentiary reference is like that 
encountered in the Robertson case,''* to show knowledge or lack thereof 
by a witness, including the accused, when knowledge of the policy or direc- 
tive is placed into issue. In such an instance, the focus is not whether there 
is unlawful command influence, but whether the evidence is relevant; and 
if so, whether its probative value outweighs its prejudicial value. 

The point at which a reference to a command policy or directive moves 
from the de minimus category to an intermediate Grady analysis category 
is when it assumes a special significance in the deliberative process as a 
matter to be considered for findings or sentencing purposes. At this point, 





111. The Styria v. Morgan, 186 U.S. 1, 9 (1901) 

112. Id. 

113. Holladay v. Kennard, 12 Wall. 254, 20 L.Ed. 390 (1884). 
114. United States v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984). 
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the reference is possibly outcome determinative. In order to ensure that 
the outcome of the trial is the exclusive result of the members’ indepen- 
dent judgment, it becomes incumbent upon counsel to request, or the 
military judge sua sponte to conduct, comprehensive limiting instructions. 
In addition, group or individual voir dire may then be necessary to make 
a final determination and to preserve a sufficient record for review. 

For cases falling in this intermediate category, COMA would have to 
examine the total effect of the directive or policy and the circumstances 
under which it was communicated to the court members. Consideration 
should be given to whether the communicated policy was a proper exer- 
cise of authority by the originator, whether it was a new policy likely to 
have an effect on members, whether the policy was a declaration of 
something obvious that the court members would be expected to know, 
and whether the policy was referenced as a means of influencing the court- 
martial panel by virtue of the policy’s status as a directive. 

Finally, references to command policies or directives move from the in- 
termediate category and become presumptively prejudicial when they 
possess a degree of influence so high that the probability of the references 
being outcome determinative cannot be effectively eliminated by limiting 
instructions or voir dire. This category should be reserved for cases in which 
references to command policies and directives are coupled with an element 
of culpability by a commander. In this instance, the influence of direc- 
tives and policies is combined with another category of command influence: 
direct imposition by a commander or another of his will upon the court 
members. An obvious example of such conduct would be a talk by the com- 
mander with one or more of the members prior to a trial telling them to 
award a named accused a punitive discharge to demonstrate their adherence 
to the Commandant’s “war on drugs”. Another example would be if one 
or more of the members had read an article authored by the commander, 
which appeared in the base newspaper or “plan of the day”, proposing 
punitive discharges for all drug offenders. However, a commander who 
states, “I don’t want drug users in my Marine Corps,”’ could be referring 
equally to administrative separation of drug users. As a result, that state- 
ment should not be viewed as presumptively prejudicial. Instead, it should 
be examined under the intermediate Grady analysis. 


VI. CONCLUSION. 


The Brice case should fall within the intermediate category. Using the 
proposed framework, the Court should examine the following factors: (1) 
the Commandant’s policy on drug abuse was already well-known to the 
court members;''* (2) the policy reference occurred during the trial; (3) 





115. This last factor was used to sustain a court-martial conviction in a recent Navy case, 
United States v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984). The trial counsel made 
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the limiting instructions and voir dire conducted by the military judge; (4) 
the impact of the Commandant’s rank and personal presence; (5) the possi- 
ble motivations of the convening authority in failing to excuse the members 
from the Commandant’s lecture; and (6) the intensity of the appearance 
of command influence. Since both limiting instructions and voir dire were 
utilized by the military judge, and the remarks of the Commandant were 
not different or new to the court members, there appears to be little or 
no actual prejudice to the accused as a result of the lecture.'’® 

This proposed framework requires COMA to make a fundamental 
change in its approach to testing directives and policies for the presence 
of unlawful command influence. The Court should have increased faith 
in the voir dire process and the answers given by the court members, and 
should also have more confidence in the effect of limiting instructions.''” 
The Court should not view reference to directives or policy as raising an 





repeated references to Marine Corps policy concerning drug use in order to rebut the 
defense contentions that Robertson was either unaware or not fully aware of the of- 
ficial policy concerning drug use. In distinguishing this case from other command policy 
cases, the Navy-Marine Corps Court drew on the language of Grady, 15 M.J. 275, 
in noting the prosecutor’s reference was not “made in a manner that injected the com- 
mander” into the deliberations. Robertson, 17 M.j. at 850 n.1. Thus, where the issue 
is knowledge of the regulation by the accused, and not its application to the case being 
tried, reference to such a policy is not prejudicial to the accused. Whether this decision 
will stand COMA’s scrutiny is a close question since there was no limiting instruction 
given by the judge at the trial. COMA, however, could find influence from the mere 
reference. On the other hand, the defense, by bringing up the issue of the accused’s 
knowledge of Marine Corps policy, could be said to have “opened the door” to the 
prosecutor’s reference to command policy. 

116. Brice, No. NMCM 82 3819 (N.M.C.M.R. May 13, 1983), at 3. 

117. This type of analysis was used in a case remarkably similar to Brice, United States v. 
Piatt, 15 M.J. 636 (N.M.C.M.R. 1982) rev'd on other grounds 17 M.J. 442 (C.M.A. 
1984). Again, the Commandant of the Marine Corps was addressing a military audience, 
this time concerning the enhanced status of the Marine Corps in the eyes of the public. 
The Commandant went on to say that the actions of some drill instructors in training 
recruits jeopardized this image, specifically those instructors who used recruits to assault 
other recruits. The Commandant referred to such instructors as “super cowards” and 
said there was no place in the Marine Corps for cowards. Piatt was being court-martialed 
for the same maligned offense, and all of the court members at his trial had attended 
the Commandant’s lecture the day prior to trial. After finding that the subject of the 
speech was proper, the Navy-Marine Corps Court of Military Review held that the 
extensive voir dire conducted by the military judge and the defense counsel was suffi- 
cient to eliminate the perception of command influence at trial. Piatt, 15 M.J. at 640. 
COMA did not directly address the command influence question in reversing the Navy- 
Marine Corps Court. Instead, it noted, ‘‘our silence, however, should not be construed 
as judicial condonation of the events surrounding this case or approval of the manner 
in which the trial court or the Court of Military Review dealt with this issue.” Piatt, 

17 M.J. at 447. 
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almost invincible “spectre” of command influence. Instead, the Court 
should focus exclusively on the subjective reactions of the members and 
the curative efforts of the military judge.'"* 

Brice represents another in a series of cases concerning the injection of 
official policy into trial proceedings. The Court of Military Appeals has 
ample grounds for finding unlawful command influence as a result of the 
Commandant’s speech. However, the Court also has the opportunity to 
move to a more consistent and logical framework for analyzing these kinds 
of cases, a framework that allows the legitimate and lawful concerns of 
a commander to enter into the delicate balancing of discipline and justice 
at a court-martial. 





In Robertson, 17 M.J. at 846, the Navy-Marine Corps Court of Military Review 
conducted an analysis similar to that of Piatt. It examined the context of the reference, 
and found no prejudicial command influence. The court noted, “we interpret Grady 
to mean that not every reference to command policies before court members is improper.” 
Robertson, 17 M.J. at 850, n.1. See also United States v. Fisher, 17 M.J. 768 
(A.F.C.M.R. 1984), and United States v. Eland, 17 M.J. 596 (N.M.C.M.R. 1984), 
in which COMA reaffirmed the Grady standard. But see United States v. Reitz, 17 
M.J. 16 (C.M.A. 1984), in which COMA reversed a sentence due to the prosecutor’s 
reference to Navy drug policy during his sentencing argument. 

118. COMA has made allowances for court member’s judgment in accepting limiting instruc- 
tions where the accused has changed his plea from guilty to not guilty during the trial. 
See United States v. Walter, 14 U.S.C.M.A. 142, 33 C.M.R. 354 (1963). Court members 
are instructed to disregard the guilty plea. A previous guilty plea could hardly be less 
damaging to the accused than a directive indicating a policy of separaticn for certain 
offenses. If members can be told to disregard a guilty plea, then they should be suffi- 
ciently trustworthy to be able to evaluate a case without being unduly swayed by a direc- 
tive that is only advisory. 
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BOOK REVIEW 


The Burger Court, the Counter-Revolution that Wasn’t edited by 
Vincent Blasi, Yale University Press, New Haven, 1983. 


Lieutenant Commander Spence W. Perry, JAGC, USNR-R 


In public life, the promise of rhetoric often exceeds the amount of real 
change delivered. In elective politics, whether presidential or congressional, 
this is expected and comes as no surprise. A statement of the truism pro- 
vokes a yawn, rather than a start. That the same rule holds true for the 
judiciary, and especially the Supreme Court, provokes a more ambiguous 
reaction. 

“The Burger Court, the Counter-Revolution that Wasn’t” labors with 
the problem of retaining reader interest once it becomes apparent that there 
is no surprise ending to be had, that the nine specters in black move at 
a pace not unlike that of their counterparts on Capitol Hill or on Penn- 
sylvania Avenue. The fact is, despite the hopes of Presidents who appoint 
them in an attempt to influence the direction of the Court’s decisions, the 
Justices are the prisoners of what has gone before and what is currently 
going on. The Court’s room for maneuver is limited. The alterations of 
course must, of necessity, be a matter of degree, of tone and style, rather 
than of revolutionary impact. 

That this collection of essays by eminent constitutional scholars, edited 
by Vincent Blasi, Lamont Professor of Civil Liberties at Columbia Law 
School, brings this obvious message in an interesting and readable way 
is a tribute to the skill of the individual authors, and the editor’s sense 
of organization. 

By aad large, this evaluation of the Burger.Court reports that there have 
been few if any retreats from the positions carried by the activist Warren 
Court. (A possible major exception is the retreat from the stringent stan- 
dards as to what constitutes a basis for legal search and seizure.) In fact, 
in most areas the Court has continued to refine, and in some cases modestly 
liberalize, positions aimed at during the Warren years. 

If there has been a measurable change, it has been one of approach. 
The pace has slowed, the view of issues has narrowed, and the Court has 
adopted a pragmatism not seen so often during the Warren years. The con- 
tributors offer several explanations. First, this Court has a background 
based in diversity; its members are uniformly well trained and deeply ex- 
perienced, with probably the best paper credentials person-for-person of 
any panel in history. There is no over-arching or unifying theme for the 
Burger Court; no abstract consensus as to what may constitute the good, 
the beautiful, and the true. 
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The writers report a second force affecting the present Court’s approach 
lies in the fact the Warren Court was as activist as it was, setting out broad 
principles in vast new areas. The time has come when flesh must be put 
on the bones of those initiatives, when the facts of specific situations will 
necessarily have a greater impact on the Court’s determinations and ex- 
pressions of view. In this process, the Burger Court has carried forward 
the Warren Court’s proclivity for a careful examination of the context within 
which a constitutional issue has arisen. There has, however, been no return 
to fascination with legal precedent in the abstract. This is particularly 
brought home in the Court’s labor relations cases, where there is a real 
concern for the position of the union member amidst the realities of union 
power politics, which has led to a modest curb of a union’s power over 
its members; and the Court’s interest in the actual workings of the 
marketplace, which has led to a functional approach to antitrust enforce- 
ment, an approach oriented toward what will happen as opposed to what 
ought to happen according to some economic theory. 

Events such as passage of the civil rights and economic opportunity 
legislation of the 1960’s have pushed the Court into some new areas. 
Heretofore, there had been little or no Supreme Court concern with the 
rights of the poor per se. Now it appears that while the Court is concerned 
with due process and humane administration of benefits made available, 
it is willing to permit those benefits to be tailored to achieve ends it perceives 
to be desirable, such as limitations on welfare designed to provide work 
incentives. The Court is also unwilling to ensure uniform access to the com- 
monweal in a more general way by requiring equality of public school fund- 
ing as between rich and poor school districts in the same state. So while 
the Court has been forced to confront more issues affecting the poor, it 
has an ambivalence as to how to proceed. 

The Court has also found itself embroiled in family law to an un- 
precedented degree. Here the Court has shown a concern to protect the 
privacy of the family and to ensure the preservation of prerogatives related 
to its self-administration. Thus, there have been decisions allowing parents 
to commit minor children to mental institutions for treatment in the absence 
of formal due process requirements and permitting parents to limit the ex- 
tent of their children’s education on religious grounds. The Court has been 
unwilling, however, to allow parents to veto the decision of their minor 
child to seek an abortion. This decision is consistent with the special status 
this Court seems to have accorded abortion; namely that, with certain 
limitations (based ostensibly on medical grounds), abortion on demand is 
a matter of right. However, there are indications that the Burger Court 
may be rethinking its position on abortion in light of its concern for the 
family as an institution. It has, for example, approved recent limitations 
on abortions which tend to limit access to abortion for poor women. 
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The Burger Court’s record, then, is one of uneven advance but little 
outright retreat from positions taken in the Warren years. While there has 
been no apparent aggressiveness to invade new substantive areas of decision- 
making, neither has there been any indication the Court will refuse to 
recognize and deal with new, even uncomfortable, questions when they 
arise as a result of the operation of American society. If anything, one has 
to sense from these essays that the Court has certainly been comfortable 
in adopting the institutional self-image first created by and left as a War- 
ren Court legacy; namely that the Court should operate as the Nation’s 
senior policy-making body to cope with potentially explosive issues which 
its co-equal branches, for whatever reason, may choose to avoid. 

A collection of this kind is necessarily lacking in uniformity of style and 
approach. There is some unavoidable overlap and duplication of analysis 
and discussion. However, the writing never drops below an acceptable level, 
and many of the essays are quite imaginative and entertaining. In addi- 
tion to the articles dealing with various substantive areas, Blasi provides 
a helpful philosophical overview of his own in a chapter titled ‘“Rootless 
Activism”. An interesting aside is provided in an essay by Martin Shapiro, 
professor of jurisprudence and social policy at the University of Califor- 
nia, Berkeley. In this piece, “Fathers and Sons: the Court, the Commen- 
tators and the Search for Values”, the author examines how scholarly com- 
mentary has affected professional and lay perceptions of the Warren and 
Burger Courts. Also included are extensive and helpful biographies of the 
Justices who have participated in the Court’s work during the Burger era. 
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